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Co’uNTY OF ANOKA 
Office of 

ANOKA COUNTY ATTORNEY 
ROBERTW.JOHNSON 

” Courthouse - Anoka, Minnesota 55303 612-421-4760 

Justices of the Supreme Court 
State of Minnesota 
c/o Mr. John McCarthy 
Clerk, Minnesota Supreme Court 
230 State Capitol 
St. Paul, MN 55155 

October 28, 1982 

.4 IL -7 

Dear Mr. McCarthy: 

Please be advised that I wish to be heard at the hearing scheduled 
for November 16, 1982, at 9:30 o'clock A.M., concerning the Proposed 
Rules of Procedure for Juvenile Court. 

Please also be advised that I agree with and endorse the Petition, 
also known as "Minority Report Concerning the Proposed Juvenile Court 
Rules" filed with the Court by Robert H. Scott. 

Very truly yours,/;, 

RWJ:rw 

Attorney 

Affirmative Action / Equal Opportunity Employer 
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$ WM. W. McCUTCHEON, CHIEF OF POLICE 

101 East Tenth Street 

Saint Paul, Minnesota 55101 
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J Y I / 
November 1, 19812 ~~~~~ / 

Honorable Justices 
Minnesota Supreme Court 
State Capitol 
St. Paul, MN 5!5155 

Dear Justices: 

As a member of the task force on Rules of the Supreme Court 
Juvenile Justice Study Commission, I would like to convey to you 
my strong personal objection to the proposed Rules 6 and 18. At 
no time during our lengthy deliberations over these two proposed 
Rules was any evidence presented that showed any abuse of the 
rights of juveniles by the police under the current Rule which 
utilizes the totality of circumstances test. In addition, no 
evidence was presented which would tend to show that the juvenile 
court judges of our state are not capable of applying the totality 
of circumstances to determine if a statement or confession made by 
a juvenile met ithe test. I also found it interesting to note that 
the majority of those in favor of the proposed Rules 6 and 18 did 
not work in the juvenile justice or judicial systems, while on 
the other hand, those of us who oppose these Rules were, for the 
most part, professional practitioners within that system. 

In view of the fact that those of us who work within the system 
believe very strongly that the current system works and works well, 
and that those members of the task force in favor of the proposed 
Rules could show no abuses, I personally urge you to reject pro- 
posed Rules 6 and 18. Thank you for your consideration in this 
matter. 

Respectfully yours, 

er, Captain 
ords & Identification Unit 

JS:mj 



Clerk of Supreme Court 
230 State Capitol Building 
St. Paul. MN 55155 

RE: Proposed Juvenile Court Rules Presentation November 16, 1982 

Dear Mr. McCarthy: 

I am by this letter requesting an opportunity to appear at the Supreme Court 
hearing on the new Proposed Rules for Juvenile Court. I understand the hearing is 
scheduled for the morning of November 16, 1982, and I would appreciate some time to 
make a presentation as to my position on the rules. 

At this time, I am the co-chair of the Hennepin County Bar Association Juvenile 
Law Committee, and have been chair or co-chair of that committee for the last four 
years. 1 have also served as a director of the Juvenile Division of the Hennepin County 
Public Defenders Office, and am currently involved in extensive representation of the 
lay guardian ad litems in Hennepin County Juvenile Court. 

Additionally, I have done some educational presentations and some articles on 
the Juvenile Court and would very much appreciate an opportunity to make a brief 
statement. 

I am enclosing ten (10) copies of this letter along with the original, as I understand 
that is the request from the court. I thank you for your attention to this and the 
anticipated opportunity to speak. 

Very truly yours, 

WSW/km 
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L L K”;“K AND WALLING K”;“K AND WALLING 
ATTORNEYS AT LAW ATTORNEYS AT LAW 

935 800 LINE BUILDING 935 800 LINE BUILDING 

MINNEAPOLIS. MINNESOTA 55402 MINNEAPOLIS. MINNESOTA 55402 

WRIGHT 5. WALLINQ TELEPHONE 
DAVID G. KUDUK 339-9242 

MINNESOTA TOLL FREE 
1-000-292-4137 

October 29, 1982 

A -\‘ 

Mr. John McCarthy 



HENNEPIN 
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DEPARTMENT 0; &URT SERVICES 
ADMINISTRATION 
A-5016 Government Center 
Minneapolis, MN 55487 

November 1, 1982 

Mr. John McCarthy 
Clerk of the Minnesota Supreme Court 
Capitol Building 
St. Paul, Minnesota 55101 

Dear Mr. McCarthy: 

This letter is to advise you of my request to be heard regarding the 
proposed Rules of Procedure for Juvenile Court. Specifically, the 
rules on which I would like to provide testimony are Rule 6, Right to 
Remain Silent, and Rule 30, Subdivision 4, Filing and Inspection of 
Reports. 

I regret that I have not had the opportunity to develop a brief or 
petition setting forth my position on these rules. However, I will 
be glad to supply a letter to that effect prior to the hearing to be 
held on November 16, 1982, if necessary. 

Very truly yours, 

HENNEPIN COUNTY 
an equal opportunity employer 
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PHONE 723-3708 

October 29, 1982 'vov 1 7982 

The Supreme Court of Minnesota 
c/o John McCarthy, Clerk 
St. Paul, MN 55155 

. RE: Proposed Rules of Procedure, 
Minnesota Juvenile Courts 

Dear Honorable Justices: 

The Juvenile Judges within the Sixth Judicial District have 
reviewed both the proposed Rules and the Minority Report submitted 
by Mr. Robert Scott. Following their meeting last week, they instructed 
me to file this letter and ten copies with you, indicating their 
unanimous support for the Minority Report, 
or additions: 

with the following exceptions 

a. With one descenting vote, the Juvenile Judges agree 
that proposed Rule 17 should be stricken, although they 
do not neclessarily endorse all of the supporting reasons 
cited by the Minority Report. 

b. They p:ropose that Rule 36.02, Subdivision 3, be 
amended as set forth below for the reasons that follow: 

Rule 316.02; Subdivision 3 Counsel for Child 
(A) In all traffic matters arising under Minnesota 
Statutes, Section 169.121, where the child is not 
represented by counsel, the Court shall, before 
accepting <any admission or denial from the child, 
explain in open Court and on the record the following: 
(1) ,That ,the child has the right to the assistance 

of counsel at every stage of the proceedings and 
that ,counsel will be appointed for the child at 
public expense, in whole or in part, depending on 
the albility of the child and the child's parents 
to pa:y pursuant to Minnesota Statutes, Section 
260.251. 

(21 That if the child is found to have violated 
Minnesota-Statutes, Section 169.121, Subdivision 1, 
that adjudication can be used in the future to 
enhanlce a subsequent violation of that same 
Section pursuant to Section 169.121, Subdivision 3. 

The Court shall then inquire and determine whether the child 
understands the nature of the violation alleged and the 
rights explained and whether the child specifically waives 
the right to counsel. 

(Bj In all other traffic matters, the Court may in its 
discretion and if requested, 
the child. 

appoint counsel to represent 
If the parents of the child can afford to 
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retain counsel, they shall be given a reasonable 
opportunity to do so. If counsel is appointed by 
the Court, the Court may order, after giving the 
parent(s) a reasonable opportunity to be heard, 
that service of counsel shall be at the parent(s)' 
expense in whole or in part depending on their 
ability to pay, 

Reason for Amendment: 
Chapter 423, Section 4, Laws of 1982, enhancing a 
second DWI violation within a five-year xreriod of 
time to a gross misdemeanor, amends Section 169.121, 
Subdivision 3, by specifically deleting the prior 
language referring to “convicted of a violation" 
and substituting the term "a person . . . who 
violates this Section." Under the old lan=ge 
referring to conviction, it was questionable whether 
an adjudication as a juvenile traffic offender under 
that Section could be used to enhance a second 

. violation in light of Minnesota Statutes, Section 
260.211, Subdivision 1. The new languange of Chapter 
423, Section 4, Laws 1982, clearly indicates the 
Legislature' s intent that the enhancement provision 
of 169.121,, Subdivision 3, can be based upon either 
a prior adult "conviction" or an adjudication in 
juvenile court. To avoid any constitutional challenge 
to the use of such a prior adjudication to enhance a 
second vio:Lation in light of Valdasar v. Illinois, 
446 U.S. 222, 64 L.Ed.2nd 169, 100 S.Ct. 1585 (19801, 
it would be prudent to have an attorney represent the 
child in traffic matters involving a violation of 
Section 169.121 or to have a record clearly establishing 
a waiver of that right. 

Stuart A. Beck 
District Administrator 
Sixth Judicial District 
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October 29, 1982 

To: Minnesota Supreme Court 

From: Timothy L. Cleveland 
President, Minnesota Association of County Probation Officers 

In Re: Proposed Rules of Procedure for Juvenile Court 

Enclosed you will find the recommendations of the Minnesota Association of 
County Probation Officers regarding the proposed Rules of Procedure for 
Juvenile Court. The Minnesota Association of County Probation Officers 
(M.A.C.P.O.) is an organization of criminal justice professionals providing 
probation and parole services to the courts in Minnesota. Membership is 
primarily from court services departments from non-metro counties. 

We recognize that much effort has gone into the development of the proposed 
rules, the first major revision of these rules since 1959. We are in basic 
agreement with the rules as proposed. However, we submit that from the 
perspective of juvenile court practitioners, some modifications need to be . 
made. 

The following recommendations were developed by polling the membership at 
large and were drawn by the Executive Committee. They were subsequently 
passed by the membership of M.A.C.P.O. on October 27, 1982, at the Minne- 
sota Corrections Association Annual Fall Conference. 

Respectfully, 

Timothy $ Cleveland 
Preside&, Minnesota Association of County Probation' Officers 

TLC/wm 



Rule 18.09: Timina for Rule Eiuhteen (18) 

Amend Rule 18.09 to conform to Rule 65 and the current law. This should be 
done by striking the rule and allowing Rule 65 to control. 

Present law states that a juvenile may be detained without a court hearing 
for 24 hours or 36 hours if a petition has been filed, excluding Saturdays, 
Sundays, and holidays (Minnesota Statute 260.171). Further, the hours are 
computated beginning at the first midnight following detention (Minnesota 
Statute 645.15 and State vs. Bradley, -- 264 N.W. 2d 387 Minnesota 1978). 
Rule 65 follows the statute and the Minnesota Supreme Court's interpretation 
of the statute. 

Rule 18.09 requires the computation of time for a juvenile detained for any 
reason other than for an act which would be a felony if committed by an 
adult, to begin the moment the child is taken into custody and to not 
exclude any day. 

We believe that changing the statute by rule for certain types of cases 
is without good reason and will lead to serious problems. 

A juvenile who is already on probation or parole for a serious felony 
offense, committing a petty matter such as running from a court ordered 
treatment center, would fall under this rule. If the probation agent alerts 
the court of the violation, the court issues a warrant, and the juvenile is 
picked up at 6:00 P.M. Friday evening and detained, the court hearing must 
be held by 6:00 A.M. on Sunday. 

Here are a few of the problems that would exist under rule 18.09: 

1. Holding court for the purposes of a detention hearing on weekends 
or legal holidays would be difficult, if not impossible, for some 
counties. 

2. Sufficient time may not be allowed for the matter to be screened 
and court possible avoided. 

3. Adequate time may not be allowed for notice to be given to the 
juvenile's parents. 

4. Sufficient time may not be allowed to obtain counsel and/or guardian 
ad litem for the juvenile. 

5. Being able to notify all the people needed for any juvenile court 
hearing, on a weekend or legal holiday , may simply be impossible. 

We believe that striking Rule 18.09 and allowing Rule 65 to control would be 
a much more workable practice. This was also the opinion of the Task Force 
in a recommendation to the Commission on March 10, 1982. 
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Rule 30.03 Subd. 5 and Subd. 6 

Strike Rule 30.03 Subd. 5 and Subd. 6 

Subd. 5 requires the person preparing the pre-disposition report to discuss 
its contents with the child, parents, and guardian of the child, prior to 
court. 

Under Subd. 4, the child, the parent(s), a guardian, or child's counsel are 
permitted to inspect the contents of such report. 

Subd. 5 would submit the report writer to possible defamation and cross 
examination by the child, the parents, or the child's counsel. We believe 
that the court room is the proper forum for such discussion. 

Rule 34.02 Subd. 3 Court Order Required 

Amend the last paragraph under (B) Public, to allow military services 
access to juvenile court records for inspection by court order. This 
should be done by striking or the military services, in the last sentence. -- 

We believe that the juvenile record of the child should be allowed inspection 
by the military, but only by a court order, if the court feels it would be 
in the best interest of the child. 
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Rule 18 

Detention 

18.09 Timing for Rule Eighteen (18) 

Rule 18.09 should be stricken 



Rule 30 

Disposition 

'30.03 Pre-Disposition Reports 
. 

Subd. 5 Discussion of Contents of Reports 

Subd. 5 should be stricken 

Subd. 6 Discussion of Content of Report - Limitation by Court 

Subd. 6 should be stricken 
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Rule 34 

Records 

34.02' Availability of Juvenile Court Records 

Subd. 3 Court Order Required 

(B) Public A court order is required before 
any inspection, copying, disclosure, or re- 
lease to the public of the record of a child. 
Before any court order fs made, the court 
must find that inspection, copying, dis- 
closure or release is: 

(i) in the best interests of the child, or 
(ii) in the interests of public safety, or 
(iii) necessary for the functioning of the 

juvenile court system, or 
(iv) in the interests of the protection of 

the rights of a victim of a delinquent 
act. 

The record of the child shall not be in- 
spected, copied, disclosed, or released to 
any present or propsective employer of the 
child ei-the-m~~~taiy-se~v~eest 



Citi oT Medina 
2&2 County Road 24 

Hamcl, Minnesota 55340 

October 25, 1982 

JOHN McCART~JY 
The Justices of the Supreme Court 
State of Minnesota 
% Mr. John McCarthy 
Clerk of the Supreme Court 
230 State Capitol 
St. Paul, Minnesota 55101 

CLERK 

Dear Justices, 

As a member chief of the Hennepin County Chiefs of 
Police Association and the Minnesota Chiefs of Police Association, 
I support their positions in opposing Rule Six and Rule Eighteen 
of the proposed new Rules of Procedure for Juvenile Court. 

Rule Six appears to be contrary to numerous statutes, 
court rules and supreme court decisions at both the State and 
Federal levels. A more logical determining factor on the admis- 
sability of juvenile confessions is found in the present system 
of the "totality of circumstances" test. This test has been 
found widely acceptable across the nation. The rule should be 
stricken. 

Rule Eighteen, requiring that a juvenile be released 
from detention within thirtysix hours if the court has not 
ordered continued detention, and within twentyfour hours if 
a request for detention hearing has been made and the court 
has not ordered continued detention should be stricken or 
substantially changed to allow for Sundays and holidays. Also, 
the time in detention should begin at midnight of the day 
of detention to more closely follow the adult rules as stipulated 
in the Minnesota Rules of Criminal Procedure. 

Assistant Anoka County Attorney, Mr. Robert Scott, 
has prepared and submitted to the Court, a document entitled, 
"Minority Report to the Proposed Juvenile Court Rules". 
This report appears to have been prepared after a great deal 
of research and is based on sound logic in arguing against 
both of these proposed rules. 

Respectfully submitted, 

Michael Sankey 
Chief of Police 

cc: file 



’ . CFIABLES R. VON WALD 
*’ SHERIFF OF OLMSTED COUNTY 

POST OFFICE BOX 1086 
ROCHESTER, MINNESOTA 55903 

TELEPHONE 507/285-8300 

October 25, 1982 

Justices of the Supreme Court 
State of Minnesota 
Attention: Mr. John McCarthy 
Clerk of the Supreme Court 
230 State Capital 
St. Paul, Minnesota 55101 

RX: Purposed Rules of Proceedure 
for a Juvenile Court 

Douglas K. Amdahl 
Chief Justice 
and Justices of the Supreme Court 
of the State of Minnesota: 

In my concern for the purposed juvenile rules I respectively submit to the 
Justices of the Supreme Court that in my opinion should these rules be adopted 
as proposed, the inconvenience and impractical function that would result would 
be detrimental to the best public interest. These adverse results would be 
consequences of a rule that operates to deminish the rights of a juvenile. I 
believe that Rule 6 of the proposed rules should not be adopted and I also take 
exception to Rule 18 being adopted as proposed. 

I submit that the Minority Report as compared by Robert Scott should be given 
serious consideration in the promulgating of the rules. 

Respectively, 

Charles R. Von Wald 
Olmsted County Sheriff 

An Equal Opportunity / Affirmative Action Employer 



Honorable Douglas K. Amdahl 
Chief Justice 
Justice Supreme Court 
State of Minnesota 

Dear Judge Amdahl, 

Office of 

Pat W. Smith, Jr. 
Sheriff of Le Sueur County 

Le Center, Minnesota 56057 

/c) -12 

/ 
CHIEF DEPUTY SHERIFF 

Randy J. Tuma 

FELONY INVESTIGATOR 

David Gliszinski 

DEPUTY SHERIFFS 

Greg Deutsch I 

Tom Doherty 

Max Venero 

David Struckman 
Keith Frederick 

David Blum 

Terry Wento 

PHONE 612 357-4440 or 

512 357-4441 Day or Night 

Metro 446-7543, Ext. 3 I I 

Mankato 507 388-5302 

St. Peter 507 931-6761 I 
1 
\ 

RE: Purposed rules of procedure for 
Juvenile Court 

I have had the opportunity to review the purposed rules of procedure for 
Juvenile Court. I anticipate that if these rules were to be passed un- 
purposed, they would have detrimental impact on Law Enforcement statewide. 

I am acquainted with the purposals in the "Minnesota Report'*, as drafted 
by Robert Scott. In all due respect to the Court, I respectfully recommend 
that serious consideration be given to striking or modifying rule 6 and 

18 as purposed. 

LeSueur County 
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UNIVERSITY OF MINNESOTA 
TWIN CITIES 

October 26, 1982 

p 42 
Department of Police 
2030 University Avenue SE. 
Minneapolis, Minnesota 55414 

(612) 373-3550 

The Justices of the Supreme Court 
State of Minnesota 
% Mr. John McCarthy 
Clerk of the Supreme Court 
230 State Capitol 
St. Paul, Minnesota 55101 

Dear Justices: 

As a member chief of the Hennepin County Chiefs of Police 
Association and the Minnesota Chiefs of Police Association, 
I support their positions in opposing Rule Six and Rule 
Eighteen of the proposed new Rules of Procedure for Juvenile 
Court as written. 

Rule Six appears to be contrary to numerous statutes, court 
rules and supreme court decisions at both the State and 
Federal levels. I would suggest continuing the present 
system, wherein the 
applied. 

"totality of circumstances" test is 

Rule Eighteen, requiring that a juvenile be released from 
detention within thirty-six hours if the court has not 
ordered continued detention, and within twenty-four hours 
if a request for detention hearing has been made and the 
court has not ordered continued detention should be changed 
to allow for Sundays and holidays. Also, the time in 
detention should follow the adult rules as stipulated in 
the Minnesota Rules of Criminal Procedure. 

Respectfully submitted, 

E <A .c>--&-&s=z r-4- 

Eugene W. Wilson 
Chief of Police 
University of Minnesota Police Department 

EWW/ac 



PUBLIC SAFETY 

7905 MITCHELL RD. / EDEN PRAIRIE, MINN. 55344 7 
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JAeKHACKING 

/ EMERGENCY 
POLICE AND FIRE 
(612) 544-9511 

October 26, 1982 
PUBLIC SAFETY OFFICE 

(6 12) 937-2700 

The Justices of the Supreme Court 
State of Minnesota 
C/o Mr. John McCarthy 
Clerk of the Supreme Court 
230 State Capitol 
St. Paul, MN 55101 

Dear Justices: CLERK 

AS a member chief of the Hennepin County Chiefs of Police Association and 
the Minnesota Chiefs of Police Association, I support their positions in 
opposing Rule Six and Rule Eighteen of the proposed new Rules of Procedure 
for Juvenile Court. 

Rule Six appears to be contrary to numerous statutes, court rules and 
supreme court decisions at both the State and Federal levels. A more 
logical determining factor on the admissability of juvenile confessions 
is found in the present system of the "totality of circumstances" test. 
This test has been found widely acceptable across the nation. The rule 
should be stricken. 

Rule Eighteen, requiring that a juvenile be released from detention within 
thirty-six hours if the court has not ordered continued detention, and 
within twenty-four hours if a request for detention hearing has been made 
and the court has not ordered continued detention should be stricken or 
substantially changed to allow for Sundays and holidays. Also, the time 
in detention should begin at midnight of the day of detention to more 
closely follow the adult rules as stipulated in the Minnesota Rules of 
Criminal Procedure. 

Assistant Anoka County Attorney, Mr. Robert Scott, has prepared and submitted 
to the Court, a document entitled, "Minority Report to the Proposed Juvenile 
Court Rules". This report appears to have been prepared after a great deal of 
research and is based on sound logic in arguing against both of these proposed 
rules. 

Respectfully submitted, 
CIT OF EDEN PRAIRIE 

Jackkacking, Director 
Fire and Police Divisions 

JH:dh 
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October 26, 1982 

The Justices of the Supreme Court 
State of Minnesota 
% Mr. John McCarthy 
Clerk of the Supreme Court 
230 State Capitol 
St. Paul, MN 55101 

Dear Justices, 

As a member chief of the Hennepin County Juvenile Advisory Committee 
and the Minnesota Juvenile Officers Association, I support their positions 
in opposing Rule Six and Rule Eighteen of the proposed new Rules of 
Procedure for Juvenile Court. 

Rule Six appears to be contrary to numerous statutes, court rules 
and supreme court decisions at both the State and Federal levels. A 
more logical determining factor on the admissability of juvenile confessions 
is found in the present system of the "totality of circumstances" test. 
This test has been found widely acceptable across the nation. The rule 
should be stricken. 

Rule Eighteen, requiring that a juvenile be released from detention 
within thirty-six hours if the court has not ordered continued detention, 
and within twenty-four hours if a request for detention hearing has been 
made and the court has not ordered continued detention should be stricken 
or substantially changed to allow for Sundays and holidays. Also, the 
time in detention should begin at midnight of the day of detention to more 
closely follow the adult rules as stipulated in the Minnesota Rules of 
Criminal Procedure. 

Assistant Anoka County Attorney, Mr. Robert Scott, has prepared and 
submitted to the Court, a document entitled, "Minority Report to the 
Proposed Juvenile Court Rules". This report appears to have been prepared 
after a great deal of research and is based on sound logic in arguing 
against both of these proposed rules. 

Investigator 
PLYMOUTH POLICE DEPARTMENT 

N-1 -- 
3400 PLYMOUTH BOULEVARD, PLYMOUTH, MINNESOTA 55447, TELEPHONE (612) 559-2600 
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October 26, 1982 

The Justices of the Supreme Court 
State of Minnesota 
c/o Mr. John McCarthy 
Clerk of. the Supreme Court 
230 State Capitol 
St. Paul, Hinnesota 55101 

RE: PROPOSED RULE OF PROCEDtiRE FOR JUVENILE COURT 

Cehr Justices: 

The Dakota County Chiefs of Police Association met on October 13, 1982, 
at Hampton, Minnesota. As part of the agenda, a discussion was held on 
the Proposed Rules of'procedure for Juvenile Court. Rule 6 and Rule 13 
were discussed in detail, regarding the impact they would have on law 
enforcement. 

The fnlluwing points were discussed pertaining to Rule 6: 

1. The rule is a rule of evidence and, therefore, should be 
promulgated pursuan t to the rules of evidence, rather than 
pursuant to #Juvenile Court rules. 

2. The rule is inconsistent with the holdings of the U.S. Supreme 
Court dnd the tlinnesota Supreme Court, approving the totality 
Gf the circumstances test, rather than the requirement of a 
parent's permission in determining the admissibility of a juvenile 
confession. 

3. !'he rule is impractical because the factor of a parent's permission 
or notification would become the only factor of signSficance in 
determining the a&issibility of a juvenile statement. 

4. The rule wotild create the necessity of a parent's consent in 
certain circumstances before the waiver of the juvenile oould ix 

effective. 
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Justices,. of;the Supreme Court' ' 
State of Minnesota 
October 26, 1982 

5. The rule enlarges the scope of Miranda to cover school staff 
personnel, when the Miranda Rule was specifically held to be 
applicable only to police. 

6. The rule, as written, is ambiguous and lacks definition of 
such phrases as "physically restraining" and "school staff 
personnel" and does not clear up inconsistencies in the rule. 

7. The rule would be costly to administer, further adversarial 
litigation in Juvenile Court and create administrative and 
educational problems for both the police and education personnel. 

The following points were discussed pertaining to Rule 18: 

1. The rule is inconsistent with the Minnesota Rules of Criminal 
Procedure in that a juvenile held in detention must be 
released with 24 hours if a request for detention hearing has 
been made and the court does not order continued detention. 
This rule also requires substantially different methods of 
time keeping that are used for adult detention. 

2. The rule does not take into consideration that allowances 
must be made for Sundays and holidays, which would require an 
unacceptable increase in the cost of man power to implement, 

Because of the considerations stated above, the Dakota County Chiefs 
of Police Association unanimously passed a resolution opposing the adoption 
of Rule 6 and Rule 18 of the Proposed Rules of Procedure for Juvenile Court. 

Sine el , .L - 

Chief Leonard Bursott 
President 
Dakota County Chiefs of Police Association 
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CHARLES L. ZACHARIAS 
COUNTY of RAMSEY . 

Thomas J. Falvey, Chief Deputy 

14 W. KELLOGG BLVD. l ST. PAUL, MINN. 55102 

October 28, 1982 , 

Minnesota Suprem Court 
Clerkof Court John&War-thy 
State Capitol 
St. Paul, Minnesota 55101 

DBar Mr. I!tcarthy: 

The Propsed Rules of Procedure for Juvenile Court of the Minnesota 
Supreme Cburt Juvenile Study Comnission include provisions that, if 
adopted, would adversely affect law enforcement agencies. I am 
particularly concerned about the :ptential ramifications of proposed 
Rules 6, 18, and 51. I urge that the Supreme Court consider the 
practical consequences of these mles and adopt the r ecormendations 
of the Minority Report to the Pro:psed Juvenile Court Rules. 

The following is a brief explanation of my concerns: 

Rule6 

Current procedures adequately safeguard the right of a juvenile to 
remain silent. The juvenile has the option of refusing to waive his 
or her rights until a parent is present. The Rule 6, as proposed, 
would remove this option and mndate the presence of a parent. This 
is not a workable alternative. In the metropolitan area, it is not 
unconmn to encounter situat:.ons where parents cannot be located or 
are unwilling to participate in juvenile proceedings. Tbrequire 
parental presence wxld unnecessaxily slow the process at-d result 
in less reliable statements. Thesemuld be consequencesof a rule 
that operates to diminish, not supplement, the rights of the juvenile. 
Rule 6 of the proposed rules &mild not be adopted. 

Rule 18 

weekends and holidays are considered in computing detention time 
limits for practical reasons. The propmedruledisrqardsthese 
factors. Adoption of Rule 18 mtild result in mre than a serious 

ADMINISTRATiVE 9 COURTS DIVISION 298-4451 ADUILT DETENTION DIVWON 292-6050 PATROL DIVISION 484-3366 

s 

. 
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Clerk of court JohnMXarthy 
October 28, 1982 
Page 2 

inconvenience to the juvenile SystC3n. It wuld be a disservice to 
thxe detained and processed with inadequate information. The practical 
problems of this propsal are delineated in the Minority Repxt. 
Mimrity Rqort offers a pmferabie alternative. 

!The 

RiLe 51 --- 

In cases requiring the inmediate cmstody of a child through the 
juvenile protection provisions of the Rules, a court order could be 
effectively executed by individuals who are not p&ace officers. 
Social sxxvice wxkers frequently have better mrking relationships 
with the child and the family. File 51 limits to Face officers the 
authority for execution of orders for in-mediate custody. This F&de, 
if adopted, muld unnecessarily require law enforcement services, 
sorrt;tims at the expense of a better alternative. Ruie 51shouldh3 
expanded. 

Representatives of the Ramsey County Attorney's Office and the Ramsey 
County Juvenile Officers Associa.tion have requested the oppxtunity 
to address the Suprme Court ah& similar concerns. 
suppxt of this office. 

They have the 
These individuals mist mrk within the rules 

pmmlgated by the court. By virtue of their experience, they can 
address the wxkability of the proms& rules. Their omsition to 
Rules 6, 18, and 51 as well as their support of the Minority Repxt 
shtid be. given carefulattentior?.. 

/‘d //-I --+@e 



St. ’ F?auI. American Indian Center 
1001 PAYNE AVENUE 

ST. PAUL, MINNESOTA 55101 
6121776.6592 

Administrative Se!vices 
&?n’:,8;al Administration 

Personnel 
Planning 
PubI% Relatlans 
Resource Development 

Employment and Training 
Job Placement 1 Referral 
On-the-Job Tramlng 

Alcohol & Drug Abuse Program 
Information & Referral 
Counseling One-to-one, family 
AA, Alanon 
Court Advocacy 
Referrals 
Alternatives to incarceration 

Chemical Dependency Program 
Education 6. Prevention 
Youth Diversion 

Human Services Program 
Welfare Advocacv 
Healih Educati&i Referral 
Indian Child Foster 

Care Advocacy 
Emergency Food Shelf 
Food & Nutrltlon lnformatmn 
House & Apartment Referral . 

V Supreme Court of Minnesota 
.3b State Cap,ital 
it. Paul, Minn. 55155 

November 1, 1982 

Rli 

MN 11982 

JOHN MCCARTHY 

I 

To Whom? it May Concern: CbERK 

We have reviewed the proposed rules for Juvinile Court 
and believe that the rules must contain provisions 
detailing the specific requirements of the Indian Child 
Welfare Act of 1978. 

Although proposed rules 1.03 and 37.03 refer to The Act, 
it is our observation that the requirements of The Act 
are often overlooked by parties involved in the place- 
ment of Indian children. 

The State has the ultimate responsibility for develop- 
ing rules and procedures to meet' the requirements of 
The Act. In these proposed rules the Minnesota Supreme 
Court has an opportunity to insure that the Minnesota 
Judiciary fulfills it"s responsibilities to Indian 
Children. Suggested procedures are set out in 44 F&d. 
Reg. 67584, November 26, 1979. In addition we believe 
that the rules should incorporate a provision requiring 
a party who knows or has lcleason to know that an Indian 
child is invo:Lved to provide notice to the nearest 
Indian Advocacy Program that will enable that entity 
to assist in meeting the requirements of The Act. 

informallo” on nome ownersnlp 

Legal Services Department We would appreciate being notified of the specific time 
Civil Cases 

“Smoke Signals” Newsletter 
2 

of the Hearing on November 16, 1982 as we want to attend 
this event. 

Thank you for your attention in this matter. 

Mrs. Diane Roach 
Indian Child Welfare 
Advocate ( 

A UnIted Way Agency 

Johnny hitecloud 
Indian Child Welfare 
Coordinator 
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Ramsey Count; Chiefs of Police Association 

Mr. John McCarthy 
Clerk of the Supreme Court 
230 State Capitol 
St. Paul, Minnesota 55155 

Dear Mr. McCarthy: 

Enclosed is a Resolution opposing the new Juvenile Court Rules. 
Would you please supply each Supreme Court Judge with a copy. 

Thank you for your assistance. 

Sincerely, 

8 VT* 
"&1/ 

Leo Foley 
President 
Ramsey County Chief's of Police Association 

LFlbz 

CITY OF ARDEN HILLS * BUREAU OF CRIMINAL APPREHENSION * FEDERAL BUREAU OF INVESTIGATION * CITY OF LITTLE CANADA 
GIN OF MAPLEWOOD * CITY OF MOUNDS VIEW * MINNESOTA STATE PATROL * CIN OF NEW BRIGHTON * CITY OF NO. ST. PAUL 
RAMSEY COUNN CRIMINAL JUSTICE ADVISORY COMMllTEE + RAMSEY COUNTY SHERIFF DEPT. * CITY OF ROSEVILLE * CITY OF ST. ANTHONY 

CITY OF SPRING LAKE PARK + GIN OF ST. PAUL * CITY OF WHITE BEAR LAKE * WASHINGTON COUNTY SHERIFF DEPT. 
- 
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Ramsey Count+ Chiefs of Police Amociation 
p -JZ 

Whereas, members of the Ramsey County Chief's of Police 
Association have reviewed and discussed the proposed juvenile rules, 
specifically rule numbers 6, 17, 18, and 51 which we strongly 
oppose; and 

Whereas, this organization stands as favoring Rob Scott's 
minority report; 

Be it resolved, this organization does endorse spokesperson 
Kathleen Gearin to represent this view on November 16, 1982 to 
verbally oppose the proposed juvenile rules before the Supreme 
Court of Minnesota. 

President 

CITY OF ARDEN HILLS * BUREAU OF CRIMINAL APPREHENSION * FEDERAL BUREAU OF INVESTIGATION * CITY OF LITTLE CANADA 

CITY OF MAPLEWOOD * CIN OF MOUNDS VIEW * MINNESOTA STATE PATROL * CIN OF NEW BRIGHTON j, CITY OF NO. ST. PAUL 

RAMSEY COUNTY CRIMINAL JUSTICE ADVISORY COMMI-ITEE * RAMSFl COUNTY SHERIFF DEPT. * CITY OF ROSEVILLE * GIN OF ST. ANTHONY 

CITY OF SPRING LAKE PARK * GIN OF ST. PAUL * CITY OF WHITE BEAR LAKE * WASHINGTON COUNN SHERIFF DEPT. 



CITY of MOUND 
October 29, 1982 

5341 MAYWOOD ROAD 
MOUND, MINNESOTA 55364 

(612) 472-1155 

The Justices of the Supreme Court 
State of Minnesota 
%Mr. John McCarthy 
Clerk of the Supreme Court 
230 State Capitol 
St. Paul, MN 55101 

Dear Justices : 

As a member chief of the Hennepin County Chiefs of Police Association and the 
Minnesota Chiefs of Police Association, I support the position of these organiza- 
tions in their opposition to Rule Six and Rule Eighteen of the proposed new Rules 
of Procedure for Juvenile Courts. 

Rule Six appears to be contrary to numerous statutes, court rules and supreme 
court decisions at both the State and Federal levels. A more logical determining 
factor on the admissability of juvenile confessions is found in the present 
system of the “totality of circumstances” test. 
acceptable across the nation. 

This test has been found widely 
The rule sould be stricken. 

Rule Eighteen, requiring that a juvenile be released from detention within thirty- 
six hours if the court has not ordered continued detention, and within twenty- 
four hours if a request for detention hearing has been made and the court has not 
ordered continued detention should be stricken or substantially changed to allow 
for Sundays and holidays. Also, the time in detention should begin at midnight of 
the day of detention to more closely follow the adult rules as stipulated in the 
Minnesota Rules of Criminal Procedure. 

Assistant Anoka County Attorney, Mr. Robert Scott, has prepared and submitted to 
the court, a document entitled, 
Rules”. 

“Minority Report to the Proposed Juvenile Court 
This report appears to have been prepared after a great deal of research 

and is based on sound logic in arguing against both of these proposed rules. 

Very truly yours, 

$ 

Mound Police Department 



Wabasha Courity *. 
- Court Services - 
Criminal & Family Division 

J.L. WEIOENANT 
COURT SERVICES DIRECTOR 

October 29, 1982 

Clerk of the Supreme Court 
State Capitol 
North Wabasha and Park Avenue 
St. Paul, Minnesota 55101 

Dear Sir: 

On October 6, 1982, I received a copy of the proposed rules of procedure 
for juvenile court. As stated on the cover of proposed rules, I feel 
that I should forward some of my concerns. Underlying almost all of my 
concerns is that we do not have the resources in rural areas as found in 
24 hour staff situations , possibly in metro areas. As a consequence, 
undue hardships or an impossible situation may become obvious with the 
application of the proposed rules. I will ennumerate some of these concerns. 

There has been some concern about rule 6.01, but it is my backgrounding 
that this is simply restatement of the "Miranda" which has been in effect. 

Rule 16.03, sub.1, raises the question about immediate custody. Some 
Court Services personnel have taken juveniles (on supervision) into 
custody. Does this rule take that into consideration, as I would presume 
there is a question about whether Court Services personnel are "peace 
officers"? Does 16.03, sub.1, prohibit Court Services/probation from 
taking into custody a juvenile probationer? 

I supervise the Shelter Care facilities within Wabasha County, where 
runaways, etc., are detained. Rule 18.01 sub.2 (c)(l) indicates no 
"conditions of release may be placed on a child . . .". In managing the 
Shelter Care homes, I believe it is safe to say that we almost always 
place some suggested conditions on the release, usually steps for 
counseling, etc., to alleviate possible causes leading to a runaway. 
Most cases are diverted from Court. 

Rule 18.09 raises several questions. One is that I do not find what the 
rule would be if the matter were a felony. If it is a non-felony charge, 
which most of the detentions are, are we going to go under the new rule 
of time limits which start "at the moment the child is taken into custody 
and shall not exclude any day". In the rural areas how do we handle this, 
when we do not have the court staff, including the plural of judges and 
county attorneys? We have had. a weekend/holiday exclusion previously. 
I strongly feel it is unreasonable to expect responses and/or obtaining 
papers, hearings, etc., on non-courthouse hours. It would be difficult, 

WABASHA COURT HOUSE 
Wabasha, Minnesota 55981 (812) 565.3852 
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Clerk of the Supreme Court -2- 

I 
if not impossible, to release thei juvenile within the 24-36 hour present 
limitations. Also, other agencie 

Is 
, such as Welfare staff, will not be 

available. 
changes. 

This rule is the most1 troublesome rule of any in the proposed 

Rule 24.01, sub.1, (D) refers to copying material, such as tests, including 
mental examinations. This conflibts with privacy laws, particularly in 
regard to the mental health centeb examinations. 30.03, sub.4, again refers 
to copying of copying of reports and releasing them. This potentially could 
complicate the sealing of a recor 

I 

. Also, my office has had several instances 
this year where children have bee shown their history without the writer 
being present, and it has raised ery serious problems from misinterpretation. 
The possibility of retribution toi informants, etc., is considerably more than 
that of adults, in my estimati0ri.j I feel that mandatory review with counsel 
(30.03, sub.5) is acceptable, but! not to removing of copies from the court- 
house. 

Rule 27.02, sub.1, commencement OF a trial. It is my opinion that if a child 
is in detention for 30 days, thisi is too long a period of time to wait for a 
trial. 

Rule 30.03, sub.1, relates that the court may order chemical dependency and 
psychological evaluations, but 301.03, sub.4, mandates copying this. I have 
no objection to a competent person examining them, but I do not believe that 
copies should go out of the contrbl of the Court(house). 

Rule 34.02, sub.2 (B), relates toi juvenile court records and the copying again, 
including social histories. Agaip, I raise the issue of the competence of 
juveniles handling this informati n. I frankly feel that in practice in Court 
Services, a field that I have bee ifi in for 30 years, we will see less of a complete, 
balanced report submitted , unless! some of the above concerns are addressed. 

The above, I respectfully submit,i addresses some concerns of a practitioner. 

Yours tru y, 
t 

es Director 

JLW/dr 
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CO’uilTY OF ANOKA 
Office of 

ANOKA COUNTY ATTORNEY 
ROBERTW.JOHNSON 

Courthouse - .Anoka, Minnesota 55303 612-421-4760 

November 1, 1982 

Justices of the Supreme Court 
NW i 1982 

c/o Mr. John McCarthy 
Clerk, Minnesota Supreme Court 
230 State Capitol 
St. Paul, MN 55155 

Dear Mr. McCarthy: 

CLERK 

A -12 

Attached to this letter is a letter sent to me by Judge Wood. I called 
Judge Wood and he requested that I forward his letter on to you and to 
the Justices. Thank you. 

Very truly yours, 

Robert H. Scott 
Assistant County Attorney 

RHS:rw 

Attachment 

Affirmative Action / Equal Opportunity Employer 
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zgwel Wood, Judge 1 

BECKEd iO”NTV COURT 

Donna Jorschumb, Clerk 

Becker County Courthouse, 
Detroit Lakles, Minnesota, 56501 

p/,J/g-sTL/212 

Mr. Robert H. Soott 
Aaeirstant County Attorney 
Anoka County Courthouse 
Anoka, Hinn. 55303 

Be: Juvenile Court Mea 

Dear I4r. Scott; 

I would be glad to support your working porition paper concerning the proposed 
Juvenile Court rules by befihg a c+aaigner of the'paper. i 

Court 
It appears to me that the bas5.c propositian of the Rule 6 is to prevent the 
from determining the truth. Overall the tiee are reinstituting the very 

faults of the Juvenile Court which were criticiaed in the (xault decieion. 

Judge 6e County Court 
Becker County, Mfnneeata 

SW:kd 



- Minnesota 
Department of 

Corrections 
November 1, 1982 

The Honorable Douglas K. Amdahl 
Chief Justice, State of Minnesota 
Supreme Court 
Capitol Building 
Aurora Avenue 
St. Paul, Minnesota 55155 

Dear Chief Justice Amdahl: Re: Proposed Rules of Procedure 
for Juvenile Court 

This letter is to request an opportunity to be heard on November 16, 1982 
regarding the Proposed Rules of Procedure for Juvenile Court. Specifically 
I desire to be heard on the brief submitted by Robert H. Scott, Assistant 
Anoka County Attorney, of which I am a cosigner in partial support. Secondly, 
I recommend that the following addition be made: 

RULE 32. REFERENCE OF DELINQUENCY MATTERS 

Rule 32.05 Necessary Finding 
The court may order a reference only if the court finds probable cause, 
pursuant to Rule 32.05, Subd. 1 and (a demonstrati'on by clear and 
convincing evidence that the child is not suitable for treatment or the 
public safety is not served, pursuant to Rule 32.05, Subd. 2. 

Subd. 1. Probable Cause. A showing of probable cause to believe the child 
committed the offense alleged by the delinquency petition shall be made 
pursuant to Rule 11 of the Minnesota Rules of Criminal Procedure. 

Subd. 2. Clear and Convincing. The county attorney shall demonstrate 
by clear and convincing evidence, that the child is not suitable for 
treatment or that the public safety is not served under the provisions 
of the laws relating to juvenile courts. 

If a prima facie demonstration pursuant to Minn. Stat. 260.125, Subd. 3 
has not been established or has been rebutted by significant evidence, 
the court, in making its determination as to whether the county attorney 
has demonstrated by clear and convincing evidence that the child is not 
suitable for treatment or that the public safety is not served under the 
provisions of the laws relating to juvenile courts, shall consider the 
totality of the circumstances. 
include but is not limited to: 

This totality of the circumstances may 

11-I -* cc@ /+f%d+ 
m SUITE 430 . METRO SQUARE BUILDING 07th AND ROBERT STREETS . ST. PAUL, MINNESOTA 55101 l 612-296-6133 B 
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I The Honorable Douglas K. Amdahl -2- November 1, 1982 

(4 

b) 
(4 

(4 

(4 
(f) 

(9) 

(h) 
(i) 

(j> 

(k) 

. 

the seriousness of the offense in terms of community 
protection, 

the circumstances surrounding the offense, 

whether the offense was committed in an aggressive, violent, 
premeditated or willful manner, 

whether the offense was directed against persons or property, 
the greater weight being given to an offense against persons, 
especially if personal injury resulted, 

the reasonably foreseeable consequences of the act, 

the absence of adequate protective and security facilities 
available to the juvenile treatment system, 

the sophistication and maturity of the child as determined by 
consideration of the child's home, environmental situation, 
emotional attitude and pattern of living, 

the record and previous history of the child, 

whether the child acted with particular cruelty or disregard 
for the life or safety of another, and 

whether the offense involved a high degree of sophistication 
or planning by the child, 

whether there is sufficient time available before the child 
reaches age 19 to provide appropriate treatment and control. 

Thank you for your interest. 

JL:pm 
Supreme Court Juvenile 

JLfstice Study Commission 

cc: Orville B. Pung, Commissioner of Corrections 
Howard J. Costello, Assistant Commissioner 

Policy, Planning and Administration 
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OFFICE OF THE HENNEPIN COUNTY ATTORNEY OFFICE OF THE HENNEPIN COUNTY ATTORNEY I 

2000 G~~BRNMBNTCBNTI~R 2000 G~~BRNMBNTCBNTI~R s s 

MINNEAPOLIS, MINNEWTA 55487 MINNEAPOLIS, MINNEWTA 55487 
November 1, 1982 November 1, 1982 

Mr. John McCarthy 
Clerk, Minnesota Supreme Court 
230 State Capitol Building 
Saint Paul, Minnesota 55155 

Dear Mr. McCarthy, 

Please be advised that the Criminal Law Section of the State 
Bar Association wishes to be heard at the November 16, 1982 
hearings on the proposed Rules of Procedure for Juvenile 
Court. 

As an organization representing many practitioners in the 
area, the Criminal Law Secti.on has devoted considerable effort 
to the review of these proposed rules. A special subcommittee 
of the section, composed of both prosecutors and defense 
attorneys who have worked in juvenile law was established to 
consider the Commission's work product and develop alternative 
suggestions thereto when necessary. 

Over the past several months, this subcommittee spent many 
hours discussing both the substantive and procedural aspects 
of the Commissions's proposal. The subcommittee's conclusion 
is that serious flaws exist in the Commission's proposal which 
must be remedied for the benefit of juveniles brought before 
the Court and for the administration of the juvenile justice 
system itself. 

Over the past several months,..Criminal Law Section developed 
very specific suggestions for change in both substantive and 
procedural aspects of the proposed rules. We are pleased to 
state that all major substantive and procedural concerns, as 
well as numerous minor concerns, have been satisfactorily 
addressed in the Minority Report drafted by Mr. Robert Scott 
of the Commission's Task Force. 

fl,, --+y) h d e 

I 

HENNEPIN COUNTY IS AN AFFIRMATIVE ACTION EMPLOYER 
I 



John McCarthy , -2- ) ',I November 1, 1982 

Therefore, last October 23, 1982, the Criminal Law Section 
voted to endorse the Minority Report and to authorize two 
spokesmen, Mr. Cort C. Holten and myself, Gail S. Baez to 
address the Sections concerns before the Court and to speak 
in favor of the Minority Report. 

Briefly outlined, some of the Criminal Law Sections concerns 
with the Commission's proposal are as follows: 

1. Major portions of the Commission's proposal would 
exceed the authority provided by the enabling legislation 
passed in 1980. 

Minn. Stat. 480.0595, 
in question here shall 

Subdivision 1 provides that the rules 
"regulate the pleadings, practice, 

procedure and forms thereof" in Juvenile Court. That same sub- 
division adds that this must be done in accordance with Minn. 
Stat. $480.059, the enabling legislation for the promulgation 
of the Rules of Criminal Procedure. 
of this section states that 111 

Significantly, Subdivision 1 
such rules shall not abridge, enlarge 

or modify the substantive rights of any person". 

In our opinion, 
into 

the Commission's report inappropriately delves 
substantive law in a number of areas. Among those are: 

a) Right to Remain Silent -- As regards Rule 6, waiver of 
the child's rights per Miranda, the Commission's proposal 
makes changes in existing caselaw concerning the rights of 
juveniles. 
the Minority 

Since our position is adequately expressed by 
Report, there is no need to elaborate here. 

b) Waiver of the Child's Rights in General -- Rule 15 of 
the Commission's proposal substantially changes the law 
regarding the child's ability to waive his rights and makes 
this subject to approval in all cases by the child's parent, 
guardian or guardian ad: litem. The Criminal Law Section's 
rationale for disapproval is adequately expressed in the 
Minority Report discussion. 

c) Reference for Prosec!tuion -- Rule 32 sets out substan- 
tive criteria to be considered if a prima facie case for 
reference has not been made or has been rebutted by 
significant evidence. Since these criteria are substantive, 
they should not be enacted as part of the procedural rules. 
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Additionally other aspects of the Commission's proposal which 
may not be covered by the "substantive" objection, are viewed 
as troublesome. They include the issues of: 

Intake -- Rule 17 requires the Court to adopt rules to 
determine which cases go to Court. This would involve 
the Court in a function traditionally the Executive 
Branch's domain, now performed by the prosecutor. Serious 
separation of powers and conflict of interest questions are 
raised by this rule. 

Detention -- Rule 18.09 which, unlike the statute, does 
not exclude Saturdays, Sundays and legal holidays from the 
running of detention time, 
problems for the system. 

presents serious practical 
Hearings would have to be held on 

weekends at great inconvenience and added expense to the 
counties. 

The above issues represent some of the Criminal Law Section's 
concerns regarding the Commission's proposal. 
As practitioners concerned about the rights of juveniles within 
this state and the efficient functioning of the Juvenile Court 
System, we.urge that the Supreme Court do the same. 

Respectfully, 

Cort C. Holten 
Chairman, Legislative Subcommittee 
Criminal Law Section 
State Bar Association 

Gail S. Baez U 
Chairman, Juvenile Law Subcommittee 
Criminal Law Section 
State Bar Association 

CCH,GSB/co 



Mr. J&n McCarthy, Clerk of The Supreme Court 
Capital Bxkliling 
230 State Capital 
St. Paul, MN 55155 

November 1, 1982 

Dear Mr. bsecarth~t Ret File No. A-12 

This letter iar to a&he you tht aa) a proponent of Rule 6, in total, 

I herewith submit my Brief of an Amha Curiae. 

Thla, is submitted in the highest regards awl pleare dimotmt any 

presumtuoumers on my park 

Thank you. 

1940 Qammd Ave 
st. Paul, MN 55105 
(612) 699.6296 
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IN RE PROPOSED RUBS OF 

PROCEDURE FOR JUVENILE COURT 

------------------------------------------------------------------------ 

BFUEF OF AN AMICUS CURIAE 

THOMAS A. McGRATH 
AMIcus CURIAE 

1940 Grand Ave 
St. Paul, MN 55105 
(612)6gg-6296 

November 1, 1982 
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JURISDIcTIONAL STATEMENT 

Upon order of the State of Mimerota in Suprome Court, dated 

August 24, 1982 and premulaated under Minn. Stat. 6 8 480.05 to 480.058, 

Propored Rules for Juvenile Court are open for a heariw for proponent8 

and l pponent8 of raid ruler. 

QUESTIONS F%ESENTRD 

1. Whether Rule 6, in total,, Right to Remain Silent, suffieer to 

protect a cchild during an interr8gation a8 rtated therein. 

2. Whether relevancy exirte to end the vexing pr8bler of who should 

be present at the eutaet of any interrogation. 

SWBNENT OF FACTS 

In re Gault, 387 U.S. 1('1967), decided the year after Miranda, 

it wa8 ertablished that the privilege againat compelled self-iacrimin- 

ation applies to juvenile8 a8 well a8 l dult8. While the applieability 

of the privilege is clear from the Supreme Court's opinion ia Gault, 

the scepe of that applicability wa6 left in doubt by the fasts in Gault. 

The Gault decision however, did not make clear whether a statement 

rode prior to the actual proaeeding could be excluded from we at tbe 

proceeding on the bari. ef a Miranda defiaieaey. -- 

The implication M? -th .Q&wlt dscisfon is %bat - ouab a~tementba may -- 

not be wed in juvenile proeeeding8. The Ceurt held that juvenile pre- 

ceedilal;r are %?iminalM f8r the purpeser 8f the pI?iVilege again8t relf- 

incriminatiem. A8 suah, they alearly fall within the purview l f Miranda, 

and rtatementr made centrary te the rules eet ferth in that deeirien 

1 



sheuld be treated 80 differently frer analogour statements pre8ented aa 

evidence in any other criminal aa8e. 

The Ceurt aentimed: We appreciate that rpoeial preblems may 

arire with re8port te waiver l f the privilege by l r en behalf l f children, 

and that there may bs seas difforenoe8 in technique - but net in principle - 

dependi- en the 'age l f the child and tbe PRESENCE AND COMRBENCE OF PARENTS" 

(empbasio added). 

Virtually all rtate aeurtr that bave ruled en the issue require that 

bems ferx l f warnin~8 be given te a juvenile prier to interregatien, and 

a number l f states al6e mandate the presence l f a parent l r 8yrpPthCtiC 

adult prier te waiver l f Miranda, rights. The latter greup l f state8 will 

suppresr rtateaonts made by a juvenile subject te cuatedial interregatien 

when the juvenile's parent has net been notified. Other states require 

tbat an atterney bs present fer a waiver l f Miranda right8 by a juvenile 

to be effective, Ala. Cede $ l&5-67(1975); Tax. Fam. Cede Ann. 8 51-09 

(supp.1978); In re R.E.J. 511 S.W. 2d 347(%x. Cir. App. 1974). 

SUMMARY OFARGUMENT 

Ceurts bave censidered several factor8 to be cegent in analyzing 

a miner's capacity te lake an intelligent and knewing waiver in light l f 

the ciraumstanaesr AmeRg there are age, mntal age, previeur peliae l r 

juvenile eeurt experierre, adVi8eMent l f rightr, prysioal cenditieas 

(inoluding intexicatimn), incemmunicade interregatien, educatieB, mothed 

l f interregatien (ceerciea), statute vielatienrr (whether a delay l aeum 

befere the juvenile awart, oh.), presence l f attemy l r sympathetic 

adult, failure te netify parCnt8, length l f interregatien, predispesitien 

(abild’8 mental rtate at tir l f arrert aenfrontatien), and language l f 



the warni~gr (te reflect ethnicity and aecieeaenemic atatiw, etc.). 

ARGtlMElNT 

Those encountering the police and the ceurt for the first time, 

e. g., many juveniles need the meat protectien, having never been through 

such an ordeal bef8rC. 

The (Miranda) Ceurt augge8t8~~cXpliCity 
that the ignerent and the indigent 
should be pretocted, and by implication 
indicates cencern fer the inexperienaed, 
Prejeot, &terregatienr in New-Haven: The 

76 Yale L.J. 1563 n.116 

A juvenile ir likely t8 be particularly au8aeptible t8 the intiri- 

dating rurreundings l f pelice autedy. Hi8 reastien to "being ceught," 

i.e., fright and bewilderment, c:an render him tetally irrational, and be 

uay @'ray l nythingq* in the blind hepe tbat be will thus be extricated frem 

the aituatien in which be has found himelf. 

--- In Haley v. Obie 332 U.S. 596(1948), and 
QalPegeK Celerade 370 U.S. 49(1962), the 
Ceurt held cbildrenfa oenfeaaiens in criminal 
trial8 ina~lmiaaible under due precear veluu- 
tarinesr teat, in part beaauae the facts l f 
these cases suggested that the children did 
net have the capacity to resist pelice pressure 
Harris, 10 N.M.L.Rev. 3970412(1980). 

Further, the Ceurt stated 

Id., (W)ben, as here, a mere child -- an easy 
victim l f the law -- is befere us, special 
care in scrutinizing the recerd muat be used. 
--- That which would leave a man celd and 
unimpressed can everawe and everwhelm a lad 
in his early teens.--- (W)e cannet believe 
that a lad l f tender years is a match for 
the pelice ---. He needs ceunael and aupp8rt 
if he is not te beceme the victim l f fear, 
then panic. He need8 eememne en when te lean 
lest the everpewering presenae l f the law, 
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as he knews it, eruoh him. Id. at 401-402. 

Tbus;'Haley stand8 as a classic case where lack l f advise frer a friendly 

adult werked te break dem a minerBe will. 

Gallerer v. Colerade fellewed Haley and empleyed analegeur reaaen- 

ing, id, 

(A) feurteem-year l ld bey, ne matter how 
8ephi8tiCatod, is unlikely te have any 
cenception l f wbat will aenfront him when 
he is made accesible l nly te tbe pelice. 
That is te say, we deal with a person who 
ir unable te know hew to protect hi8 l wn 
interest8 or hew to get the benefits ef 
hi8 censtitutienal rights. Id. at 402. 

In regard to parental rights, id, 

Cuatedial interregation l f a child in hi8 
parents' abeence infringes en their rights 
te centrel his upbringing in twe wayer 
First, a child whe cenfeaaes to a delinquent 
act is very likely te be charged in juvenile 
court, adjudged delinquent, and subjected 
te eanctions up to and including inaaraeratien 
fer a period ef years. Even if the ceurt impesea, 
a leseer punishment, such a8 a term l f prebatien, 
its assertion l f autherity ever a child neaeaa- 
arily diminishes the child'8 parents' freedem 
to contrel his life. Second, the decision te 
waive Miranda rights and cenfera censtitutea -w 
a relinquishment of the right to refure te 
previde evidence for one'8 own conviction. A 
child's parents might well have streng 
principled view8 about how this deciaien should 
be made which they would want their child te 
consider. Id. at 4000hOl.(See alae Sayler, 
Interrogatien l f Juveniles: The Right of a 
Parent's Pl?eseace 77 Dickinson L.Rev. 560(1973)). 

In Sanferd J. Fex, Juvenile Courts "in a nut ahellfl 8 25.2(1977) 

on veluntarine8a l f Miranda right8 

It may be doubtful, however, that a trend 
toward involvement ef parents in the interr- 
ogation proaess will produce a substantially 
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mere knowledgable or frequent assertion of 
the child's rights. Adults, tee, are intimid- 
ated by the inherently ooereive atmorphore of 
the (presence of) police ---, Parents not only 
waive rights which are explained to them, but 
often put pressure on their children to tell 
all. Mandatory appointment of counsel, as in 
Texa8, is a far more potent guarantee of 
dispassionate advice to the child. 

As implied earlier, a juvenile is especially vulnerable to the 

effects of police centaot. Given the generally negative influence of 

police encounters, it is important to understand which socioeconomic ethnic, 

groups, etc. are the most adversely affected by such encounters. It is 

not surprising that "lwo~ceh~a youth have 'more interaction with the 

police and, therefor, presumably, greater oppertunity for negative out- 

comes from such encounters" Agetan & Elliott, The Effects of Legal 

Processing on Delinquent Orientations 22 Sot. Prob. 94-95(1974). 

In discussing the socisla'gical aspects of custodial interrogation, 

a University of Massachusetts sociology professor refers to 

(t)he imbalance (between the state and the 
accused which) is created and maintained by 
the 9nherently coercive" atmosphere of interr- 
ogation, whether it be in the police station 
or the defendant's home --- (T)he imbalance 
between the state and the defendant begins with 
arrest and detention, for these experience6 
the detained in ways analogous to interrogation: 
the negative implications l f silence, the self- 
mortification or extrew humiliation of being 
arrested, the desire to "shield the self" from 
potentially humiliating questioning, and the 
emotional stress caused by the symbol8 of the 
law's authority even in persons of higher 
strtus Driver, Confessiona & The Social 
Psyabology of Coercion 82 Harv.L.Rev. 60(1968). 

The coercive atmosphere rrauld also prevail during an interrogation 

by school staff and in some cases possibly be more intensified. Thus it 
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18 imparitive that counsel, parent, guardian, or reapanalble adult be 

present durirq said interrogation. 

CONCLUSION 

Many aspects of due process may be considered aa ways of assuring 

that the conflict is an equal one, eapsciolly for the defendant. 

With respect to the juveaL1.e court, iaaues of procedural aafe- 

guarda are more complex and are clouded by ambiguity surrounding youtha' 

atatua and rights aa people. 

This Court bra, in ita uilsdom, propaaad in Rule 6, in total, an 

end to some of the ambiguities fw the purpose of reprsentation and the 

very least this Court could do is to keep this rule fixed, and I plea that 

it alao consider intensifying raid rule by mandating that legal counsel 

- be present at the l utset of .azay intqrogrtion bseauae l f an alleged 

delinquent or patty matter. 

This would once tmd for a:11 decrease, if not eliminate, the costly 

litigatian in our courts on this matter and firm up what is conatitution- 

ally privileged and amctieaed far all citizens. 

Thomas A. McOrath 
Amicua Curl&e 
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TOM FOLEY 
COUNTY ATTORNEY 

OFFICE OF THE COUNTY ATTORNEY 
RAMSEY COUNTY 

JQH 
200 LOWRY SQUARE 

CERK 
ST. PAUL, MINNESOTA 55102 

October 28, 1982 

TELEPHONE 
(612) 298-4421 

Mr. John McCarthy 
Clerk of Supreme Court 
230 Capitol Building 
St. Paul, Minnesota 55155 

/q---/z 

Dear Mr. McCarthy: 

I have been asked by the Ramsey County Chief of Police 
Association to speak in opposition to some of the proposed 
rules of procedure for Juvenile Court at the November 16, 
1982 hearing. Mr. Foley, t:he Ramsey County Attorney, has 
also asked that I be prepared to make comments on behalf 
of our office. I am the aslsistant county attorney in charge 
of the Juvenile and Family Violence Division. This division 
handles all delinquency, negledt, termination of parental 
rights, contributing, certification, as well as -family 
violence crimes in adult criminal court. 

The Chief of Police Association and the Ramsey County 
Attorney's Office support the minority report on these 
proposed rules. 

I recognize that many individuals and groups will be- re- 
questing to speak on November 16. If you believe that the 
perspective of an urban police department and metropolitan 
area county attorney's office has not fully-been presented, 
I am willing to address these rules from that perspective. 

KATHLEEN R. GEARIN 
Assistant Ramsey County Attorney 

KG:jh 

cc: Tom Foley 



JOHN F. BONNER 18813-1883 

JOHN F. BONNER,JR. 

JOHN F. Bom~am 

NAN A.MII.LER 

Romm J.A~ONSON 

MICHELLE F.Moan~ 

749 PARK PLACE OFFICE CENTER 

November 1, 1982 

5778 WAYZXU BOULEVARD 

MINNEAPOLIS,MINNESOT~ 55~1.10 

TELEPHONE (em) 54~~-88&e 

The Honorable Minnesota 
Supreme Court 

State Capitol 
St. Paul, MN 55101 

Re: In Re Proposed Rules of Procedure for Juvenile Court 

Dear Justices: 

As legal counsel for the Minnesota Association of Secondary 
School Principals, the Proposed Rules of Procedure for Juvenile 
Court have been brought to my attention. 

Rule 6 of the Proposed Rules of Procedure for Juvenile Court 
would substantially burden an already overworked school system. 
Rule 6 would thrust principals into an unwanted role, that of 
law enforcement. 

It is our position that the constitutional protections currently 
recognized by this Court are a!dequate. I join in the recommen- 
dation of Assistant Anoka County Attorney Robert H. Scott that 
Rule 6 be stricken. 

I am advised by the Office of the Clerk that numerous requests 
have been received for appearances at the hearing on the 16th 
of November. I hereby request that the Court hear in opposition 
to Rule 6, a member of the Minnesota Association of Secondary 
School Principals, Principal Thomas Wilson. 

Thank you for your consideration. 

Very truly yours, 

RJA/cmh 



October 29, 1982 

’ ’ Mtt;N,ESOTA EDUCATION ASSOCIATION 
Forty-One Sherburne Avenue 

St. Paul, Minnesota 55103 
612-227-9541 

TO: The Chief Justice and Associate Justices of the Minnesota Supreme Court 

Care of: 

Mr. John C. McCarthy 
Clerk of Supreme Court 
State Capitol 
St. Paul, Minnesota 55101 

p -12 

Pursuant to the order of the Court, dated August 24, 1982, I hereby request 
an opportunity to submit oral argument against proposed rule number six, 
In Re Proposed Rules of Procedure for Juvenile Court, on Tuesday November 
16, 1982 at 9:30 o'clock a.m. in the Supreme Court Chambers. 

I am General Counsel to the Minnesota Education Association, a labor 
organization representing the employment interests of 35,000 professional 
teachers in this state. As such, I am concerned that law enforcement 
officials may seize upon proposed rule 6.04 to impress teachers represented 
by the MEA into ad hoc service as a "responsible adult" responsible for 
waiving the constitutional rights of students under interrogation. 

Such teachers serving as surrogate parents in this capacity may expose 
themselves, to their detriment and to the detriment of the student, to 
civil actions under 42 USC s. 1983. As agents of the state, teachers are 
in the classification of "peace officer, probation officer, parole officer, 
county attorney or court services personnel" and these are the very persons 
prohibited from acting as surrogate parents in rule 6.04. 

Other laws in the area of professional ethics and insubordination bear 
directly upon teacher conduct pursuant to the proposed rules. I would 
be happy to discuss these with the Court on behalf of the profession. 

fNN 1 1982 

90HN~&$AW!!&Lpies for Supreme Court 

General Counsel 
Minnesota Education Association 
41 Sherburne Avenue 
St. Paul, MN 55103 
Telephone: 227-9541 

GJG:wj 

President Donald C. Hill, Northfield 

Vice President Martha Lee (Marti) Zinr, Hopkins 

Treesurer Larry Koenck, Rochester 
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Administrative: 

Capt. James Sampson 

Civil Division: 

Capt. Frank Sorozin 

Criminal Division: 

Capt. William Hoogertraat 

Patrol/Jail Division: 

Capt. Thomas Anderson 

October 27, 1982 

Justices of the Supreme Court 
State of Minnesota 
c/o Mr. John McCarthy 
Clerk, Minnesota Supreme Court 
230 State Capitol 
St. Paul, Minnesota 55155 

Dear Justice: p- IZ 

I endorse the requested changes to Rule 6 and Rule 18.09 of the Proposed 
Rules of Juvenile Court, which requested changes are made in the Minority 
Report to the Proposed Juvenile Court Rules. 

As a peace officer for in excess of 30 years and as Sheriff of Anoka County 
for the past 22 years, I have had a strong interest in juvenile justice. I 
believe the Proposed Juvenile Court F!ules require the changes requested by the 
Minority Report to further the efficiency and betterment of police work, and 
more importantly to provide more fair and just treatment of juvniles. 

RWT:nc 

OCT 29 1982 

-- 



ROD BOYD, SHERIFF 

P. 0. BOX 366 . HASTINGS, MINNESOTA 55033 . (612) 437-4211 

October 25, 1982 

The Honorable Douglas K. Amdahl, 
Chief Justice of the Supreme Court, and 
Justices of the Supreme Court 
230 State Capitol 
St. Paul, Minnesota 55155 

Attention: Mr. John McCarthy 
Clerk of Supreme Court 
230 State Capitol 
St. Paul, Minnesota 55155 

p- iz 

Re: Proposed Rules of Procedure for the Juvenile Court 

Dear Mr. Chief Justice: 

Please be advised that I have reviewed the proposed Juvenile Rules that 
are before the Supreme Court and proposed for adoption. I find that 
certain portions of these Rules, should they be adopted, would be adverse 
to the best public interest and to public safety. I am opposed to two (2) 
rules; specifically, Rule 6 and Rule 18.09. I am opposed to the two (2) 
rules for the reasons outlined in "Minority Report of the Task Force on 
Rules" as prepared by Attorney Robert Scott. 

I would respectfully request that the Court modify these two (2) provisions 
of the proposed rules as outlined in the said Minority Report. 

DAKOTA COUNTY SHERIFF'S OFFICE 

RB/bz 

OClr 2 9 1982 
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wiw&x’~iV COUNTY James R. Trudeau 
Sheriff / 

OFFICE OF THE SHERIFF Duane C. Spoors I 

Assistant Sheriff 

COURTHOUSE l 14900 61ST STREET NORTH l STILLWATER, MINNESOTA 55082 Kenneth G. Boyden j 

Undersheriff 

25 October 1982 Thomas Greene / 

Captain 
/ 

Telephone: ! 

Emergency Only 
612/439-7300 

/ 
I 

Non-Emergency 
6121438~8381 / 

/ 
I 

Justices of Supreme Court 
State of Minnesota 
ATTN: Mr. John McCarthy 
Clerk of Supreme Court 
230 State Capitol 
St. Paul, Mn 55101 PZ 

RE: Proposed Rules of Procedure 
for the Juvenile Court 

DOUGLAS K. AMDAHL, CHIEF JUSTICE AND JUSTICES OF THE SUPREME COURT OF THE 
STATE OF MINNESOTA: 

There are some provisions in the Proposed Rules of Procedure for the Juvenile 
Court which 1 feel will result in impractical and undesireable consequences. 
I make reference specifically to Rule #6 and to Rule #18.09, and I respectfully 
submit that these rules should not be adopted as proposed. 

I support the recommendations of the Minority Report of the Task Force on Rules. 

Respectfully submitted, 

-A.T&- 

9 

, 

AMES R. TRUDEAU 
Sheriff 

JRT:jr 

0c.x 29 

An Equal Opportunity Employer i&-29-- +$+&e 
I 

- 



DOU’GiAS’L.,TIETZ 
SCOTT ClOUNTY SHERIFF 

COURT HOUSE ANNEX 
SHAKOPEE, MN 55379-1391 (612)-445-7750, Ext. 300 

(612)-4&j-141 1 EMERGENCY ONLY 

October 25, 1982 

The Justices of the Supreme Court 
State of Minnesota 

Attn: Mr. John McCarthy 
Clerk of the Supreme Court 
230 State Capitol 
St. Paul, MN 55101 j+-D= 

RE: Proposed Rules of Procedure for. 
the Juvenile Court 

Douglas K. Amdahl, Chief Justice and Justices of the Supreme Court of the 
State of Minnesota: 

In concern for the proposed rules of the Juvenile Court I wish to advise the 
Court of my individual opinion. 

It is my feeling at this time, that should the rules as proposed be adopted, 
that the Law Enforcement Officers of this state would have difficulty in 
dealing reasonably with the rules. Rule number six, particularly, would 
be indifferent to efficient operating procedure in dealing with a juvenile 
child. Rule eighteen, which deals with the detention of a child, would work 
adversely in most counties in that the time allowance excludes weekends and 
holidays. It appears, in my opinion, to be impractical and that the proposed 
rules disregard the time frame which is necessary to develop the juvenile 
procedure. 

I am familiar with the minority report as prepared by Attorney Robert Scott and 
I support the proposals as promulgated and proposed in his report. 

Douglag/. Tietz,.&&iff 

/2-V-* ;t;.de 

An Equal Opportunity Employer 

- ._--___ -----__ 
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STATE OF MINNESOTA 

DISTRICT COUFIT OF MINNESOTA 
FOURTH JUDICIAL DISTRICT 

CHAMsERS OF 

JUDGE ALLEN OLEISKY 
328 COURT HOUSE 

MINNEAPOLIS, MINN. 55415 

November 1, 1982 

Mr. John McCarthy 
Clerk of Supreme Court 
State Capitol Building 
St. Paul, Minnesota 

Re: Proposed Juvenile Court Rules 

Dear Sir: 

I am enclosing an original and ten copies of a Position Paper k". .-.-.-l 
in opposition to proposed Rule,3 5 and 41. 

I would also like to be allowed to speak on November 16th, 1982' 
before the Supreme Court in opposition to Rules 5 and 41 
and generally in support of the minority position as outlined 
by Robert Scott, Assistant Anoka County Attorney. 

Respectfully yours, 

0 d 
Allen Oleisky 
Judge of District Court 
Juvenile Court Division 

AO:jks 



PET IT I ON 

POSITION PAPER IN OPPOSITION 
to 

PROPOSED RULES 5 AND 41 

BY: Allen Oleisky 
Judge of District Court ' 
Juvenile Court Division 1 
328 Court House 
Minneapolis, MN 55415 ~ 
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The Hennepin County :District Court-Juvenile Division concurs 

with the report authored by Ro'oert Scott, that Rule 5 and Rule 41 

should be amended to conform to FIinnesota Statute 260.155 Subd. 4(a) and 

(b). 

The Rules proposed b;y the Commission require at least a 

parent, guardian or Guardian ad Litem to accompany the juvenile at 

every stage of the proceedings. 

In an experiment conducted in our court for a period covering 

ten working days from October 4, 1982 through October 18, 1982, fifty- 

seven juveniles appeared in delinquency proceedings without a parent, 

guardian or Guardian ad Litem, This number represents approximately 

twenty-eight juveniles per week, extended out to fifty-two weeks 

a year, we can expect over 1,450 juveniles a year to appear in the 

Juvenile Court of Hennepin County in one year without their parent 

or guardian. 

The reasons for this are varied: as many of the juveniles 

who appear in our court come from single parent families, whose 

parents cannot make all court hearings due to the fact that they work 

and it would cost them loss of wages to attend court appearances; 

or, they have small children at home and they do not have anyone to 

leave their small children with; or, are without the means to have 

a babysitter. 

A youth charged with a delinquency may have up to five 

separate court hearings, i.e., a detention hearing, an arraignment 

hearing, a pretrial conference hearing, a fact-finding hearing (trial), 

and a dispositio:n hearing. It is therefore difficult for the reasons 
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stated above to attend all of these hearings. 

If the Rule proposed by the Commission is adopted, 

numerous hearings will have to be continued, because a parent or 

guardian is not present. Juveniles will be forced to remain in 

detention for longer periods of time. Arraignment hearings, pretrial 

conferences and disposition hearings will all have to be continued 

which would be all at a waste of time of court personnel, probation 

officers, social workers and attorneys. Trials will have to be 

continued at a great deal of inconvenience to witnesses, alleged 

victims, police officers, etc. 

As Mr. Scott points 'out in his report, allowing juveniles 

to waive their parents or guarldians' presence pursuant to Minnesota 

Statute 260.155, Subd. 8, has not resulted in any claim of abuse of 

court discretion. No showing of denial of rights to juveniles has 

been demonstrated by allowing ,juveniles to appear in court without 

their parents or guardians. 

The other alternative, as the Commission in its proposal 

contemplates, is the appointment 

I 

of a Guardian ad Litem. Hennepin 

County Juvenile Court does have number of volunteer Guardian ad Litems, 

but these are 1i:mited and we fin/d we often lack Guardian ad Litems 

for children who are subject to 
~ 

I 

eglect and dependency proceedings. 

The County would be forced to em loy four or five full-time Guardian 

ad Litems on a full-time basi.s a 

P 

a cost of approximately $20,000.00 

per year per person, or $80,000. 0 to $100,000.00 a year. This would 

be an additional cost to a county budget that is already financially 

strapped. 

:2. 
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More importantly, it 

cases where we have appointed 13 

that they have not been able in 

juvenile at a detention hearing 

a meaningful relationship with 

defer to the advice of the juv~e 

Again, I concur with 

are inconsistent with the inte:n 

and is beyond the authority gr:a 

under Minnesota Statute 480.0513 

Therefore, I would ur 

Commission's proposed Rule 5 a:m 

to conform with Minnesota Stat,ll 

1 

, 

as been our experience in the 

srdian ad Litems in delinquency cases 

the short time they are with the 

or arraignment hearing to establish 

ne juvenile, and they will usually 

i.le's attorney. 

obert Scott that Rule 5 and Rule 41 

of Minnesota Statute 260.155 Subd. 8, 

ted to the Minnesota Supreme Court 

and Minnesota Statute 480.059, Subd. 1. 

e the Supreme Court to reject the , 

Rule 41 and amend Rule 5 and Rule 41 

? 260.155, Subd. 4 (a) and (b). 



The Center for New Democratic Processes 

Boai@ 0F Dira;fors Advisory Council 
Ned Cr Isby, Presidept Guido Calabresi 
Robert D. Coursen Bobbi McAdoo Robert A. Dahl 
Earl ID. Craig, Jr. Charles A. Slocum Donald M. Fraser 
Peter A Heegaard Wyman L. Span0 Bill Frenzel 
Sally Howard Stephen B. Swartz Paul E. Meehl 
James Lynskey George Thiss Philippa Strum 

Mr. John McCarthy, Clerk 
Minnesota Supreme Court 
230 State Capitol 
S.t.'Paul, MN 55155 

Dear Mr. McCarthy: 

I am writing to infor 
opportunity to speak to t' 
regarding the proposed ru 
I served as a member of t 
Study Commission and also 
to make up the rules. 

My purpose in speakin 
why it is that I support 
by Robert Scott with rega 
I believe I am the only n# 
Commission and the Task F# 

Thank you for conside 

NC:mje 

ser 

II wo 
the 
rd t 
c:)n- a 
orce 

ring 

e Building, Minneapolis, Minnesota 55402 (612)58fH@Z 

October 29, 1982 

fi 
-12 

IU that I would appreciate the 
upreme Court on November 16, 1982, 
of procedure for juvenile court. 
upreme Court Juvenile Justice 
,ved on the Task Force appointed 

'uld be to explain to the Court 
"Working Position Paper" drafted 
.o Rules 5, 6, 15, 21, 22, and 41. 
.ttorney who served on both the 

who is taking this position. 

this request. 

Sincerely, 



October 29, 1982 

The Supreme Court of Minnesota 
c/o John McCarthy, Clerk 
St. Paul, MN 55155 

MN 1 1982 

RE: New Proposed Rules for 
Juvenile Court 

Dear Justices: 

The new proposed Rules are extensive and my Department supports 
most of them. However, we do have strong concerns about some of them. 
I will limit my comments to Rule 6 since that is the Rule which 
causes us the greatest concern. 

Section 6.01 proposes to e:xtend the scope of application of 
Miranda rights beyond law enforcement officers (.and probation 
agents in limited situations). Such an extension will cure an evil 
that does not exist. Its langu'age will certainly created much 
confusion and our Department doles not feel that it will further 
the aims underlying the Miranda ruling. 

Section 6.03 creates an absolute prohibition from the use of 
admissions made by a juvenile without their parent or guardian being 
present. This Rule is not only extremely impractical, it will 
actually lessen a child's "rights." On some occasions, our Depart- 
ment has had cases where juveniles wish to make a statement, admission 
or confession. But because of their own embarrassment and the sensitive 
nature of some of their acts, they specifically do not want "morn or 
dad" (or any family member) present when they talk to our investigators. 
In such cases I believe a child has a right to the privacy that he or 
she requests. I feel that we should respect the juvenile as an 
individual. The Juvenile Courts are in the best position to assess 
all of the facts surrounding the obtaining of a particular confession, 
admission or statement. If our Department or any law enforcement 
agency improperly extracts an admission from a juvenile, the Courts 
have been quick to protect the child's rights and to suppress the 
use of the statement. Adoption of this proposed section, with its 
absolute prohibition, would be a sad comment by your h:onorable body 
about not only modern law enforcement officials and Juvenile Court 
Judges, but more importantly about juveniles as individual persons. 

Thank you very much for your attention and consideration of these 
comments. 

jr- f-4 

ReSP&Wlg, 

Sheriff of Carlton County 



MINNESOTA COUNTY ATTORNEYS ASSOCIATION 

November 1, 1982 
NOV i 1982 

The Honorable Douglas K. Amdahl 
Chief Justice 
Minnesota Supreme Court 
223 Capitol Building 
St. Paul, Minnesota 
55155 

30HNMcCARTHY 
CLERK 

RE: Minnesota County Attorneys Association Position Paper on the Proposed 
Rules of Procedure for Juvenile Court 

Dear Chief Justice Am&&l: 

On October 14, 1980, a Juvenile Law Task Force was formed by members of the 
Minnesota County Attorneys' Association to address potential changes in 
juvenile legislation and court rules. It was comprised of attorneys selected 
for their academic expertise and pr'actical experience in juvenile matters. 
Since its inception, the Task Force has met periodically to discuss and 
promote legislative matters and to review drafts of the Rules of Procedure for 
Juvenile Court proposed by the Supreme Court Juvenile Justice Study 
Commission. Individual menrbers of the Task Force have attended meetings of 
the Study Con-mission and have worked closely with public defenders and judges 
throughout the state in developing guidelines for juvenile court 
practitioners. All information gathered by the Task Force was presented to 
the County Attorneys' Association which has in turn'approved its proposals. 

On October 1, 1982, the Minnesota County Attorneys' Association formally 
approved the Minority Report to the Proposed Juvenile Court Rules drafted by 
Robert Scott and attached hereto as Exhibit A. The Association adopted that 
report to represent its position concerning the rules proposed by the Supreme 
Court Juvenile Justice Study Commission which were published in the Northwest 
Reporter advance sheets on September 21, 1982. While the Study Commission 
rules are laudable in their attempt to establish uniform juvenile court 
procedures throughout the state, they are in some areas a complete 
contradiction to existing statutory and case law. Moreover, theyattemptto 
effect substantive changes contrary to the very legislation which authorizes 
the Study Commission to develop only procedural changes. Based on those 
concerns, the Juvenile Law Task Force re comnended that the Association propose 
amendments to the present Study Commission rules to resolve such 
contradictions and deviations. 

Mr. Scott has aptly described the serious flaws in the Study Comnission rules. 
Proposed Rules 6 and 15, for example, create new rights for parents of 
juveniles in delinquency and petty offender natters. Procedures mandated by 
those rules are not only inconsistent with current statutory and case law, but 
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they also prevent a juvenile from exercising his rights as an individual party 
in the court process. Rule 17 likewise usurps the role of the county attorney 
in the charging process and creates a conflict of interest whereby the 
judicial branch of the court system would select the very cases coming before 
it. The remaining problems outlined by Mr. Scott in his Minority Report 
further demonstrate that the rules IICXV proposed by the Study Commission would 
result in an inflexible, and possibly unjust, system for all parties involved. 

At its meeting on October 5, 1982, the Juvenile Law Task Force discussed 
several additional inconsistencies in the Juvenile Protection rules, most of 
which have since been clarified in the Administrative Report which will be 
submitted to the Supreme Court by John Sonsteng, reporter for the Supreme 
Court Juvenile Justice Study Comnission Task Force and Drafting Committee. 
Thus, it is only the delinquency and petty offender rules that remain 
problematic. The Minnesota County Attorneys' Association urges the Court to 
review the attached Exhibit and to stay adoption of the rules proposed by the 
Study Commission until the Minor.ity Report amendments are incorporated 
therein. 

The Minnesota County Attorneys' Association requests a brief opportunity to be 
heard on the proposed rules at the hearing scheduled on November 16, 1982. 
Alan L. Mitchell, St. Louis County Attorney, Joanne VavrosQ, Assistant St. 
Louis County Attorney, and Gregory IE. 
appear on behalf of our Association, 

Korstad, Isanti County Attorney will 

Sincerely, 

Stephen Rathke 
President 
Minnesota County Attorneys Association 
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DALE G. SWANSON 

SUITE 1 13 PROFESSIONAL BUILDING TELEPHONE 464-6555 

1068SOUTHLAKESTREET AREA CODE 6 12 

FOREST LAKE. MINNESOTA 55025 

November 1, 1982 

Mr. John McCarthy 
Clerk of Supreme Court 
Room 230 
State Capitol 
St. Paul, 12IN 55155 

Re: Proposed Rules of Procedure for Juvenile Court 

Dear Mr. McCarthy and Members of the Court: 

As attorney for the Minnesota Ellementary School Principals Association, 
I wish to share the following remarks and observations with regard 
to the proposed Rule 6.04 as it appears to affect school staff 
personnel. I do not engage in any significant juvenile court 
or criminal practice matters, so the following is not in the form 
of formal legal argument but rather practical concerns. 

The changes which are evident from comparing Rule 2-2 of the current 
juvenile court rules with proposed Rule 6.04 evidence a clear and 
calculated intention to employ or intrude school staff personnel 
into the executive role of law enforcement which is undesired 
by my clients and myself. 'The notion of substituting a "responsible 
adult" for the prior requirement of at least one parent before 
a child may be interrogated implies that such a person should be 
presumed to present the same care, concern and interest that a 
parent would be presumed to have. I suggest that this is not 
the case for supervisory school staff personnel as a matter of 
fact as evidenced by the tension that exists and every poll which 
has been taken with regard to disciplinary practices in the 
public schools. 

This rule acknowledges that a custodial restraint may be imposed by 
school staff personnel, but perhaps overlooks the fact that any 
custodial restraint upon school premises is initially imposed by 
school personnel even when law enforcement or county attorney 
personnel are present. From an adult's point of view but 
particularly also that of a child, it must appear inconsistent 
to provide that the same person or a person identified with the 
same institution could the:nafter participate in a child's waiver 
of constitutional rights. Indeed, the role assumed by school 
staff personnel in initiating a custodial restraint seems far 
closer to those expressly disqualified from serving as responsible 
adults in proposed Rule 6.04. 
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We further perceive an inherent conflict in utilizing a school employee 
as a person interested in the child sufficiently to allow the 
child to waive his constitutional rights in the presence of that 
school employee given the limited prosecutorial/$udicial role 
that a school employee may be required to play under the Pupil 
Fair Dismissal Act, Minn. Stat. d127.26-127.39. This act was 
adopted following the decision of the United States Supreme Court 
in Goss v. Lopez, 419 U.S. 565 (1975) and obligates a school 
employee to engage in an ilzrmal administrative conference and 
inquire into the facts of any alleged inappropriate conduct before 
excluding a pupil from a part of the education program. We again 
submit that the inquisitorial role under this act is inconsistent 
with not only the same person thenafter participating as a "respon- 
sible adult", but it is further unlikely that a child could be 
expected to comprehend the significance of a Rule 6.04 waiver after 
some other employee of the same school has solicited and obtained 
information in a prior informal administrative conference. It is 
accordingly my opinion that a prior Goss type conference would 
taint the participation of any school staff personnel in a subsequent 
custodial interrogation. 

Proposed Rule 6.04 introduces for the first time a notion of the 
"timeliness" of securing a parent, guardian or similarly interested 
person to presumably counsel and otherwise protect the child's 
best interests in contemplating a waiver of constitutional rights. 
The burden of correct calculation obviously falls upon the school 
staff employee. While I again disclaim any intimacy with juvenile 
or criminal matters and particularly the more severe problems 
occurring in the larger metropolitan areas, it is hard for me to 
conceive of a "delinquency or petty matter" of such urgency to 
warrant a timeliness exception to the current rights and protections 
afforded minor children. 

It is accordingly my view that any participation by an elementary 
principal in a child's waiver of constitutional rights creates 
substantial exposure to federal civil rights act liability which 
they are unprepared and untrained to understand. On the other hand, 
the proposed change formalizes a new opportunity to alienate parents, 
superiors and the community during a time of unparaaled examination 
of the role of the public schlools and school staff in present 
society. I must accordingly advise this Court in candor that it is 
my present opinion that if prloposed Rule 6.04 is adopted, I shall 
advise my clients of the complexities and risks involved and 
suggest that blanket refusal to participate as a "responsible adult" 
is the better part of discretion. 

Respectfully submitted, 

/cLQ& c;s--+-- 

Dale G. Swanson 
Attorney for Minnesota Elementary 
School Principals Association 

DGS:pso 
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were not contacted by the District Attor- 
ney’s investigators until July 15, 19’75. 
There is no indication that any effort was 
made to contact or subpoena them prior to 
that date. The People have failed to make 
a showing of “credible, vigorouv activity” as 
is required under circumstances such as ex- 
ist in this case (Pcop1e v. Washington, 43 
N.Y.2d 772, 774, 401 N.Y.%!d 1007, 372 
N.E.!Zd 795). While the lack of effort may 
weI1 have been caused by the work load and 
shortage of personnel, ‘these reasons do not 
constitute “exceptional circumstances” 
(People v. Sturgis, 77 Misc.2d 776, 354 N.Y. 
S.2d 968, affd. 46 A.D.2d 741, 362 N.Y.S.2d 
438; cf. People v. Brothers, 50 N.Y.2d 413, 
429 N.Y.S.W 558, 407 N.E.2d 405). A con- 
trary holding would thwart the purpose of 
CPL 30.30, which “is to require the prosecu- 
tion to be prepared within six months in all 
but the unusual case” (People v. Berkowitz, 
50 N.Y.2d 333, 349, 428 N.Y.Y.%i 927, 406 
N.E.2d 783). 

The District Attorney concedes that the 
period from August 15, 1975, to November 
19, 1975, is properly chargeable to the Peo- 
ple. The People are therefore chargeable 
with an almost nine-month period, running 
from February 25, 1975, to November 19, 
1975. We need not consider allegations as 
to any other time frame. Defendant was 
denied his right to a speedy trial, and the 
motion to dismiss is, therefore, granted. 

Since the indictment must be dismissed, it 
is unnecessary to consider defendant’s re- 
maining contention on appeal. 

The PEOPLE, etc., Heapondent, , 
V. 

133N,EI)ICT V. (Anonymous), Appellant. 
Supreme Court, Appllatc Division, 

Second Department. 
Dec. 31, 1981. . 

of guilty, before the County Coart, West- 
cheater County, White, J., of burglary in 
the third dlepe and criminal mischief in 
the second degree, and he appealed. The 
Supreme Court,, Appellate Division, held 
that school, principal’s active role in ques- 
tioning &venile, a student, about a burgla- 
ry of the school and damage to certain 
property of the school, together with con- 
flict between principal’s duty with respect 
to the school and its property and his ability 
to act in loco parentis, influenced defendant 
to extent that confession was involuntarily 
made. ‘. . 

s Reversed and remitted. _. 
. 

School principal’s active participation 
in questioning of student by detective dur- 
ing school hours concerning burglary of 
school and damage to certain school proper- 
ty, together with conflict between princi- 
pal’s duty with respect to school and its 
property and his ability to act in loco paren- 
tis, influenced student to extent that his 
confession was involuntarily made. McKin- 
ney’a CPL $ 60.45. 

Pirrotti & Imperato, Dobbs Ferry (Loret- 
ta Benedetto, Dobbs Ferry, of counsel), for 
appellant. 

Carl A. Vergari, Dist. Atty., White Plains 
‘(Matthew J. Keating and Anthony J. Servi- 
no, Asst. Dist. Atty., of counsel), for rcspon- 
dent. 

(I 

Before MOLLEW, P. J., and HOPKINS, 
TITONE, WEINSTEIN and BRACKL’e 
JJ. 

upon a plea of guilty, adjud 
youthful offender and imposec 
The appeal brings up for review 
after a hearing, of defendant’s 
suppress statementa 

Judgment reversed, on the Ir 
facts, motion granted, plerr vi 
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Defendant, 16 yeam of age 4 
school student, was summer 
school hours tc the office of the 
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ultimately entered a plea of g 
principal of the school, who waz 
the office at the time, actively 1 
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fendant made a confession. 

The crimes about which defr 
questioned and to which he entr 
of guilty involved burglary of 
and,damage to certain prop 
school. 

We are constrained to conclud 
dcr the circumstances, the nat 
principal’s role as well as his con 
questioning influenced defendam 
tent that his confession WBS in 
made (so* Culombe v. Conned& 
5’33,602,81 S.Ct 1860,1879,6 Ll 
CPL 60.45). It is obvious that 
pal’s duty with respect to the set 
property conflict& with his abilii 
ho parentis with respect to def 
WISC’ of the nature of the trim’- 
Sctwithstanding available altcrna 
h, the principal not only permitt 
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t’00f and, in furtherance of that I 
&ark& defendant to make a car 
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t from a judgment of 
&hester County, ren- 
‘366, which, ulwn his 
i in the third tlegreq 
in the second degree, 

upon a pk;r of guilty, adjudged him a 
youthful offchdcr a$ itnpooqd sentence. 
The appeal brings up for re~dcw the dcxkl, 
after a hearing, of dcl’end:lnt’s motion to 
suppress statements. 

Judgment reversed, cln the law and the 
facts, motion granted, plozr vac&,ed and 
case remitted to the County Court for fur’ 
ther proceedings consistent herewith. 

Defendant, 16 years of age and a high 
school student, was summoned during 
school hours to the office of t.hc,principal of 
the school. There, he was questioned by a 
detective concerning the crimes to which he 
ultimately entered a plea elf ‘guilty. The 
principal of the school, who was present in 
the office at the time, actively participated 
in the questioning, during which the de, 
fendant made a confession. 

The crimes about which defendant. wa8 
questioned and to which he entered a plea 
of guilty involved burglary of the school 
and damage to certain property of the 
school. 

We are constrained to conclude that, un’- 
der the circumstances, the nature of the 
principal’s role as well ashis clonduct in the 
questioning influenced defendant to the ex- 
tent that his confession was involuntarily 
made (see Cufom& v. Connecticut, 367 U.S. 
568,602,81 S.Ct. 1860,1879,6 L.Ed.2d 1037; 
CPL 66.45). It is obvious that the prlnci- 
pal’s duty with respect to the school and its 
property conflicted with hi:+ ability to act in 
loco parentis with respect to defendant be- 
cause of the nature of the crimes charged. 
Notwithstanding available alternative ac- 
tion, the principal not only permitted ques- 
tioning of defendant by the ‘detective, but 
expressly assumed the role of parental pro- 
t,ecter and, in furtherance of that role, en- 
couraged defendant to make a confession. 

c 

mp 

G 
. 

The PEOPLE, etc., Respondent, 

V. 

Joe Lee MCKAY, Appellant. (lnd. 
No. 2219-78) 

Supreme Court, Appellate Division, 
’ Second Department. 

Da 31, 1981. 
. 

Defendant was convicted, on guilty 
plea, before the Suffolk County Court, Sei- 
dell and Levine, JJ., of attempted robbery 
in second degree, and he appealed. After 
report was rendered on remission of case, 81 
A.D2d 896, 439 N.Y.S.2d 46, the Supreme 
Court, Appellate Division, held that doubts 
raised as to voluntariness as well as to the 
factual basis of the plea required that it be 
vacated and that defendant be afforded 
opportunity to replead to indictment. 

Judgment reversed, plea vacated, and 
case remitted for further proceedings. 

Criminal Law *274(3) 
In proceeding in which defendant pled 

guilty to attempted robbery in second de- 
gree and in which trial court determined, on 
remission of c8se, that there was a “pos~i- 
bility” that defendant was confused when 
he entered his guilty plea and that there 
was “possibility” that he lacked requisite 
knowledge of, robbery’ at tSme he drove 
“getaway” car, the doubts raised as to vol- 
untariness as well as to factual basis of plea 
required that it be vacated and that defend- 
ant be afforded opportunity to replead to 
indictment. 

Before HOPKINS, J. P., and TITONE, 
GIBBONS and COHALAN, JJ. 

MEMORANDUM BY THE COURT. 
Appeal by defendant from a judgment of 

the County Court, Suffolk County, rendered 
August 11,1986, convicting him of attempt- 
ed robbery in the second degree, upon his 
plea of guilty, and imposing sentence. 

. 

. 



HONORABLE JAMES D. GIBBS 

TENTH Jb’DICIAL DISTRICT 

November 1, 1982 

Justices of the Supreme Court 
c/o Mr. John McCarthy 
Clerk, Minnesota Supreme Court 
230 State Capitol 
St. Paul, Minnesota 55155 

Dear Justices: 

A 4-L. 

Anoka County Courthouse 
325 East Moin Street 

Anoka, MN 55303 
61 Z/421 -4760 

I am writing this letter to aIdvise each of you that I have carefully 
read the proposed Juvenile Court Rules and the Minority Report 
proposed by Anoka County Atto.rney Robert Scott. 

I should perhaps advise you that I am writing more in my capacity 
as a former public defender than as a member of the judiciary. 
I was the Anoka County Public Defender for a period of almost 
17 years, 
day. 

spending the last eight years in Juvenile Court every 
As I read through the Rules, I find that the provisions 

that address themselves to a guardian ad litem in all juvenile 
matters strikes terror in my heart. As public defender, the 
task was extremely difficult because of the fact I was dealing 
with so many people, not just the juvenile, but parents and 
oftentimes brothers, sisters, ministers, et cetera. The thought 
of having a guardian ad litem looking over my shoulder on a 
continuing basis would in fact I feel nulify the very good 
effect the public defender has on the juvenile court. This 
is especially true when I realize that there is no way of 
knowing who the proposed guardian ad litem will be and what 
their background will be. 

I urge you at this time to consider very carefully Mr. Scott's 
proposed changes in his Minority Report. They are in fact 
advantageous to not only prosecutors but perhaps more so to 
public defenders. If any of the members of the Court would 
like to discuss the matter further, please feel free to contact 
me. I would be more than happy to make myself available for 
whatever expertise I might be able to bring to the Court 
concerning the day-to-day problems of a public defender and 
the effect the proposed Rules would have on, at least in Anoka 
County, a satisfactory operation. 

Sincerely yours, 

/James D. Gibbs 
/ 

JG:af 



Chlsf of Pollce - 
TIMOTHY J. THOMPSON POLICE DEPARTMENT 

Area Code 812 
Phone: 446-l 131 

7701 County Road 110 W l Mlnnetrista, Minnesota 55364 

November 1, 1982 

The Justices of the Supreme Court 
State of Yinnesota 

, 

%r. John McCarthy 
Clerk of the Supreme Court 
233 State Capitol 
St. Paul, Minnesota 55101 

Dear Justices, 1 

As a member chief of the Hennepin County Chiefs of Police A,ssocia- 
tion and the Nnnesota Chiefs of IPolice A*ssociation, I support their posi- 
tions in opposing Rule Six and Rule Eighteen of the proposed new Rules of 
Procedure for Juvenile Court, 

Rule Six appears to be contrary to numerous statutes, court rules 
and supreme court decisions at both ,the State and Federal levels. P, more 
logical determining factor on the adrnissability of juvenile confessions 
is found in the present system of the "totality of circumstances" test. 
This test has been found widely acceptable across the nation. The rule 
should be stricken. 

Rule lighteen, requirina that a juvenile be released from detention 
within thirty-six hours if the court has not ordered continued detention, 
and p:ithin twenty-four hours if a request for detention hearinq has been 
made and the court has not ordered continued detention should be stricken . 
or substantially changed to allow for Sundays and holidays. Also, the 
time in detention should begin at midnight of the day of detention to 
more closely follow the adult rules as stipulated in the Minnesota Rules 
of Criminal Procedure. 

Assistant Anoka County Attorney,, "Ir. Robert Scott, has prepared and 
submitted to the Court, a document entitled, "Minority Report to the 
Proposed Juvenile Court Rules". This report appears to have been pre- 
pared after a great deal of research and is based on sound logic in arpu- 
ing against both of these proposed rules. 

Respectfully submitted, 

Timothy/J. Thompson 
Chief of Police 

TJT:pf 
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2 OUNTY Robert W. Kelly 

OFFICE OF THE COU 
cowr HOL 

14900 6lST STREET NORTH l STILL\ 

INTY AlTORNEY 
ISE 
NATER, MINNESOTA 56082 

612/43%3220, Ext. 446 

November 9, 1982 

County Attorney 

CRIMINAL DIVISION 
Wm. F. Klumpp, Jr. Chief 
Robert J. Molstad 
M. Jo Madigan 
Rebecca H. Frederick 

CIVIL DIVISION 
Douglas G. Swenson, Chief 
Margaret Westin Perry 
Francis D. Collins 

Mr. Douglas K. Amdahl 
Chief Justice 
Minnesota Supreme Court 
State Capitol 
St. Paul, MN 55101 /I-\7 

RE: Proposed rules of procedure for juvenile court 

Dear Justice Amdahl: 

After considerable effort on the part of the committee proposed rules 
of procedure for the juvenile courts of Minnesota have been promulgated. 
There are two areas which concern the Washington County Attorney's 
Office should the proposed rules 'be adopted in their entirety. The first 
area of concern pertains to the ts'bility of an otherwise competent juv- 
enile to waive certain constitutional rights, particularly the right 
against self incrimination and thle right to counsel. The second area of 
concern is that pertaining to intake procedures. 

Proposed Rules 5, 6, 15, 21, 22, and 41 limit an otherwise competent 
juvenile's ability to waive certaLn rights. Primarily the rules require 
the presence of a parent or legal guardian. Proposed Rule 6.04 does 
deal with the situation where the child's parents or guardian cannot be 
located after reasonable efforts. 

The Washington County Attorney's Office would recommend that these rules 
be amended so that the only test is .that of the totality of the circum- 
stances in determining the validity of a juvenile's waiver of rights. 
The totality of the circumstances test is one which is already part of 
the case law of the Minnesota and Un.ited States Supreme Courts. The 
courts are already experienced in dealing with this test and it is one 
that is both practical and administratively workable. This test would 
also better serve the interests of the juveniles coming before the 
court who frequently are in court due to problems with their parents. 

Although proposed Rule 6.04 does dea:L with the situation where it may be 
difficult to locate the parents prob:Lems may still arise under this pro- 
posed rule. In many eases a transient juvenile may not know the whereabouts 

An Equal Opportunity Employer 
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Justice Amdahl 
November 9, 1982 

of his parents. Proposed Rule 6.04 would still place a burden upon law 
enforcement officials to try to locate these parents even though they 
may have no information as to their whereabouts. In addition the rule 
would also literally require certain efforts be made to locate the 
parents even if the child is suspected of killing them. The courts may 
well be inundated with requests to detetimine whether or not police or 
probation officers have made reasonable efforts rather than determining 
whether or not the juvenile was truly competent to waive his constitu- 
tional rights, In this situation the totality of the circumstances test 
would provide a much simpler solutio~n and one which would not encourage 
as much litigation over procedural matters. 

Proposed Rule 6.04 is somewhat ambiguous with regard to a juvenile who 
is placed in a foster home pursuant to Minn. Stat. 5257.071, Subd. 2. 
This statute allows a parent to voluntarily place a child in a foster home 
if they release their parental rights. In this situation it would appear 
that the appropriate person to contact would be someone from the social 
service agency responsible for placement or from the foster home rather 
than the natural parents. Howwer , the proposed rule does not make it 
clear as to who should be contacted in this situation. 

Proposed Rule 17 is one that ought to be stricken from any code of 
rules adopted by the Supreme Court. Proposed Rule 17 on its face places 
the burden of establishing intake procedures and guidelines for screen- 
ing juvenile cases on the court. This seems to be a clear violation of 
the separation of powers and may well create a conflict of interest in 
those jurisdictions where there is only one judge routinely working on 
juvenile matters. Intake procedures and guidelines ought to be promul- 
gated by the authorities responsible for the prosecution of juveniles. 
In Minnesota this is the office of the county attorney. 

Proposed Rule 18.09 also seems to be in conflict with the policy of the 
legislature set forth in Minn, Stat. 6484.07. This statute provides 
that no court shall be open on Sunday except for very limited purposes. 
This proposed rule is also contrary to the policy expressed in the Rules 
of Criminal Procedure which generally exclude Sunday from any time 
requirement. Proposed Rule 18.09 would require Saturday and Sunday court 
sessions which would be particularly costly and impractical for the 
smaller jurisdictions in the stat'e. We would suggest that this rule be 
amended to exclude Saturdays and Sun,days from the time period. 

Proposed Rule 30.03, Subd. 5 should be amended so that the predisposi- 
tion report need only be discussecd with those parents who are actually 
interested in it. As proposed the rule would require the person pre- 
paring the predisposition report to 'discuss the report with the parents 
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Justice Amdahl 
November 9, 1982 

or guardian, regardless of their availability or apathy. 

On the whole, however, we are well satisfied with the effort of the 
committee. Perhaps the greatest benefit from the adoption of any set of 
rules would be that juveniles throughout the state will be treated in a 
similar matter and receive similar protections regardless of the county 
where a juvenile matter happens 
exceptions noted above we would 
adopted by the Supreme Court. 

to come before the court. With the - 
request that the proposed rules be 

Very truly yours, 

ROBERT W, KELLY, COUNTY ATTORNEY 
WASHINGTON COUNTY, MINNESOTA 

WFK/nmp 

,/pvyQ$py 
Wm. F. Klumpp, Jr. 
Assistant County Attorney 
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John J. McCarthy 
Clerk of Supreme Court 
Minnesota Supreme Court 
State Capitol 
St. Paul, Minnesota 55155 

RE : Juvenile Court Rules Hearing 

Dear Mr. McCarthy: 
/. -. \z 

Janet C. Werness, Esq. of the Southern Minnesota Legal 
Services has been selected to-address the Court on our proposed 
additions to the Proposed Rules of Juvenile Court Procedures. I 
will not speak myself, but will be available to answer questions. 

As you may recall, we submitted a Memorandum requesting 
additions to the Rules which will specify how the Indian Child 
Welfare Act should be applied in Minnesota. 

Ms. Werness may be reached at 776-8592 or 222-5863. 

Very truly yours, 

JEW:feb 
cc: Janet Werness 

;JUVENILE PROJECT OF THE 
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Mr. John WCarthy, Clerk of The Supreme Court 
Capital BuUding 
230 State Capital 
St. Paul, MN 55155 

November 9, 1982 

Dear Mr. MoCarthyr Rer File No. A-12 

Mr. Chief Juetioe Douglass K. Amdahl ha8 graciouarly allowed me to present 
three Young people to the Court aa proponents of Rule 6. 

I respectfully request that I be allowed to introduce these young people 
and sucainci$y atate my aupport in the matter alao. 

In regard8 TV w* 9-m 4y1;c 
l ppreofite bei- iaoluded at the ve w 'a 
00masment to arc3m . I 

e - 
The following young people will make etatementst 

Hank Byrd Age 18 
215 So. McrKnfght #213 
St. l?aul, MN 55119 
7343467 1 

M%ke.Triplekt Age 17 
916 Magnolia Ave E, 
St. Paul, MN 55106 
774-*1 g6o 

Lynn Shomion &ge 14 
2227 @lenridge Aver 
St. Faul, MN 55119 
?J8-i?788 

Thank you. 

1940 Grand Ave 
St. Paul, MN 55105 
699-6296 



COUNTY ATTORNEY 

W. M. GUSTAFSON 
ASSISTANT COUNTY ATTORNEYS 

MALCOLM K. MCKENZIE 
JEROLD Y. LUCAS 
MICHAEL K. RILEY 

424 SO. MINNESOTA AVE. 
BOX 360 

TELEPHONE (507) 931-3563 

The Honorable Douglas K. Amdahl 
Chief Justice 
Minnesota Supreme Court 
State Capitol 
St. Paul, Minnesota 55101 

Re: Proposed Rules of Procedure 
for Juvenile Court 

Dear Judge Amdahl: A- \z. 
On November 16, 1982, the Court will consider the promulgation of proposed 
Rules of Procedure for Juvenile Court, including procedures with respect 
to delinquency, petty offenders, and juvenile protection rules. We have 
fully reviewed the proposed rules and have also reviewed the Minority 
Report To The Proposed Juvenile Report Rules submitted by Mr. Robert 
Scott, Assistant Anoka County Attorney. After studying these matters 
fully, we respectfully feel it apl3ropriate to write you concerning our 
position with the adoption of the proposed rules. It is our sincere hope 
that you may consider our thoughts along with others inreaching a decision 
with respect to the establishment of Rules of Procedure for Juvenile Court 
within the State of Minnesota. 

The general idea of establishing procedural rules for juvenile court is 
unquestionably one whose time has come. In the rural areas of the State 
of Minnesota there has admittedly been problems with respect to procedure 
in both child protection and delinquency cases. It is, therefore, apparent 
that rules of some tyoe are needed. 

The proposed rules in general are suitable for implementation as written. 
There are, however, some concerns which we respectfullv feel need to be 
addressed by the Court with respect to specific provisions of the rules. 
We, therefore, feel it appropriate to address the following concerns to 
yourself and the Court for consideration. 

Mr. Scott, in his Minority Report, has prepared a very detailed analysis 
concerning the most serious flaws of the proposed Rules of Procedure for 
Minnesota Juvenile Courts. We, therefore, do not feel it appropriate to 
repeat his concerns in detail other than to submit our basic agreement 

5 5 . . 

COUNTY OF NICOLLET COUNTY OF NICOLLET 
OFFICE OF OFFICE OF 

COUNTY ATTORNEY COUNTY ATTORNEY 
ST. PETER, MINNESOTA 56082 ST. PETER, MINNESOTA 56082 

November la2, 1982 November la2, 1982 

I I 
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The Honorable Douglas K. Amdahl 
November 12, 1982 
Page 2 

with his concerns and analysis. Particularly, from the prospective of a 
rural Minnesota prosecutor, Rules 5, 6, 15, 21, 22, and 41 causethe 
greatest concern. With respect to Rule 6 on the right to remain silent, 
we are in agreement with the Minority Report that the rule should be 
stricken. It is inconsistent with the holdings of the United States 
Supreme Court and the Minnesota Supreme Court as they relate to the 
admissibility of a juvenile confession. The rule proposes to be a 
rule of evidence in that it establishes an absolute requirement of parental 
presence as a condition for the admissibility of an admission or confession. 
It does not consider the exceptions which have been drawn by the Court to 
the Miranda Rule and perhaps most importantly will, in fact, limit a 
constitutional right belonging to a juvenile. The extension of the rule 
to school staff personnel and probation officers will complicate law 
enforcement in the rural areas and will be a costly matter in the out-state 
area with respect to education of those individuals who fall under the rule. 
The rule will surely breed endless litigation on its meaning and application 
and will hinder the working of the philosophy of the juvenile court which is 
still set out in Minnesota Statutes 260. In summary, we suggest that Rule 6 
be stricken in its entirety and that the Court adopt a rule which continues 
the determination of the admissibility of a juvenile's confession, admission, 
or other statement by the totality of the circumstances test. 

The proposed Rules 5 and 41 which relate to the appointment of a guardian ad litem 
for the child also cause concern. We feel that the cost of appointment of 
guardian ad litem with a provision for separate counsel for the juvenile would 
be a prohibitive expense for the courts in the rural areas and would also serve 
to cause unnecessary delay in the workings of the juvenile court system. This 
again would be contrary to the intent and purposes behind the juvenile court 
systems as set forth in Minnesota Statutes Chapter 260. Again, the adoption 
of a totality of the circumstances test approach would be preferable. In 
numerous years of handling juvenile court proceedings in Nicollet County, we 
are unaware of any claim of abuse of Court discretion nor any claim that the 
rights of juveniles have been denied. Therefore, we feel that the proposed 
change supported by the rule is without compelling need. 

Without going into detail, we further support the suggestion in the Minority 
Report with respect to the amendment of Rule 15 which concerns waiver of 
counsel and other constitutional rights. Again, we believe it preferable 
tonotmandate an assignment of the juvenile's constitutional rights to the 
parent since the potentional consequences of the juvenile court in delinquency 
or petty matters lies solely witbl the juvenile. Here again a totality of 
the circumstances test reSolves the concerns with Rule 15 as proposed and 
will serve to promote the purpose of the juvenile court system and most 
importantly the constitutional rights of the juvenile. 

With respect to Rule 21 on admission and denial, we again would support the 
minority report which suggests an amendment to clarify the fact that the 
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decision to admit or deny belongs to the juvenile and no one else. 

Since Rule 17 concerning intake would appear to transfer an executive 
function of judgment to the Court, we feel that the rule should be stricken 
in its entirety. The decision to initiate prosecution in both adult and 
juvenile court has historically and constitutionally been the province of 
the executive branch and should <remain so, so as to prevent certain conflicts 
which will arise in the administration of intake by the Court and, furthermore, 
to retain public accountability with an elected official of the executive 
branch, namely, the County Attorney. For these reasons, we respectfully submit 
that Rule 17 be stricken and tha,t no formal rule be made with respect to intake. 

We also feel that there are especially in outstate areas, great concerns with 
respect to the proposed Rule 18.09. In the event the 36-hour rule commences 
at the time of detention, it will be necessary to have hearings on both Saturdays 
and Sundays. In rural areas where there is difficulty in obtaining judges due 
to their number and travel distance, this rule as proposed would be both unwork- 
able and costly in the rural setting. In addition, another 36-hour rule which 
contains a different methodology for time computation will be confusing for 
those who must carry out the law. We believe it would be in everyone's best 
interest to adopt only proposed Rule 65 which is more in accord with present 
Minnesota law as set forth in M.S. 260.171. 

Since the rural areas again have substantial distances involved in the system, 
we also would support the minority report with respect to service of the 
petition to provide for service 24 hours before the time of the hearing. Again, 
this is consistent with the present statute, M.S. 260.141, Subdivision 1, 
Paragraph 2. 

The rules further contemplate formal discovery procedures which are similar 
to the Minnesota Rules of Criminal Procedure. We would have the following 
suggestions with the implementation of these rules: (1) Amend Rule 24 so as 
to allow the local courts to set a different time limit other than the five- 
day requirement for required disclosures; (2) Allow discovery in traffic and 
petty matters to be governed under a rule similar to Minnesota Rules of Criminal 
Procedure, Rule 7.01, rather than the extensive discovery formula set forth in 
Rule 24. This latter consideration is based upon our experience in misdemeanor 
matters that Rule 7.03 is a satisfactory discovery mechanism both to the 
prosecution and to the defense. In applying the more formal discovery which 
is similar to that involved with felony cases under Minnesota Rules of Criminal 
Procedures, Rule 9, would appear to not be needed in the usual petty or traffic 
case and would hinder the administration of these types of cases without due 
cause. 

Finally, we would respectfully request the Court to consider the minority 
report with respect to the rules involving access to juvenile files by the 
prosecution ; reference of delinquency matters for adult prosecution; and 
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K. Amdahl 

disposition of juveni le matters. 
which we feel are well founded an 
made, we believe the rules would I 
the juvenile justice system. 

It is our hope that the Court in 
the concerns and suggestions set 
deems necessary. 

W. M//Gustafson 
Nicot(let Count 

Y m 

Malcolm K. MacKenzie 
Assis%nt County Attorney 

/Spedal Assistant County Attorneiy 

Michael K. Rile$ 
Special Assistant County Attorney 

WMG:hb 

he minority report expresses concerns 
if such amendments are considered and 
better able to serve the concerns of 

e decision-making process will consider 
rth herein and make changes where it 



October 28, 1982 

The Justices of the Supreme Csur1: 
State of Minnesota 
% Mr. John McCarthy 
Clerk of the Supreme Court 
230 State Capitol 
St. Paul, Minnesota 55101 

Dear Justices: P -lL 

As a member chief of the Hennepin County Chiefs of Police Association and 
the Minnesota Chiefs of Police Association, I support their positions in 
opposing Rule Six and Rule Eighteen of the proposed new Rules of Procedure 
for Juvenile Court. 

Rule Six appears to be contrary to numerous statutes, court rules and 
supreme court decisions at both the State ,and Federal levels. A more 
logical determining factor on the admissability of juvenile confessions 
is found in the present system of the "totality of circumstances" test. 
This test has been found widely acceptable across the nation. The rule 

shou‘ldbe stricken. 

Rule Eighteen requires that a juvenile be released from detention within 
thirty-six hours if the court': has not ordered continued detention. It 
also requires that a juvenile be rel.eased within twenty-four hours if a 
request for detention hearing has been made and the court has not ordered 
continued detention. This rule should be stricken or substantially 
changed to allow foa Saturdays, Sundays and holidays. Also, the time 
in detention should begin at midnight of the day of detention to more 
closely follow the adult rules as stipulated in the Minnesota Rules of 
Criminal Procedure; why not follow the same Minnesota Rules of Criminal 
Procedure for juveniles. 

Assistant Anoka County Attorney, Mr. Robert Scott, has prepared and 
submitted to the Court a document entitled "Minority Report to the 
Proposed Juvenile Court Rules". This report appears to have been prepared 
after a great deal of research and is based on sound logic in arguing 
against both of these proposed rules; in my opinion this report should 
be given considerable consideration. 

Rem tfully submitted, 

ETP DEPARTMENT 

of Public Safety 

West Hennepin Public Safety Department / 1570 Ha&en Road / Maple Plain, Minnesota 5.5359 / 479-3175 
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Chisago bbnty Attorney 
JAMES R CLIFFORD 

c~1sA00 COUNTY GOVERNMENT CENTER 
CENTER CITY, MINN. 55012 

James T. Reuter 

Assistant County Attorney 
Brandon E. La Salle 
Assistant County Attorney 

October 29, 1982 Metrdt 464-5365 
464-5430 

674-4433 
(612) 257-1300 

Ext.# 151,152,153 

The Honorable Douglas Amdahl 
Chief Justice 
Minnesota Supreme Court 
State Capitol 
St. Paul, Minnesota 

RE: Proposed Juvenile Rules 

Dear Justice Amdahl and Members of the Court: A -4-z 

I am submitting this letter to express my concern over the 
Proposed Juvenile Court Rules which will be considered on 
November 16, 1982 at a public hearing. 

My concern arises out of the fact that as County Attorney of 
Chisago County my office does a considerable amount of juvenile 
prosecution involving both local juveniles and juveniles from the 
metropolitan area. With that in mind I have had an opportunity to 
examine the proposed rules, as well as the positions taken by 
Robert H. Scott, Assistant County Attorney of Anoka County, relative 
to the rules. From my point of view, the positions taken by Mr. 
Scott are well reasoned and workable, and I support them wholeheartedly. 

Perhaps the most significant concern based on my experience is 
the proposal concerning Rule 6 which would change current views on 
the admissibility of statements taken from juveniles. My feeling is 
that the current "totality of the circumstances test" in relation to 
statements in the nature of admissions or confessions from juveniles 
is a recognition of the realistLz abilities of juveniles to make 
decisions concerning whether or not to waive known rights, rather 
than artificially adopting a position that juveniles, simply by 
reason of age, are somehow legally incapable of making the decision 
to waive a right to counsel, or right to parental presence. From my 
point of view, perhaps the most unrealistic application of Rule 6 
would find a juvenile who has committed or attempted a sophisticated 
criminal act benefiting from a presumption or conclusion that he or 
she is incapable of making a rat:her basic decision concerning whether 
he or she wishes to disclose to various investigators the truth of 
the matter after waiving a known right to counsel and parental 
presence. 

(continued on page two) 
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An additional difficulty with an application of Rule 6 as 
proposed has been brought to my attention by a local school official 
who voiced the concern that the proper management of junior high 
schools and high schools involves an entirely different set of 
circumstances than does the management of an investigative agency 
such as a police force. The concern he expressed to me was that if 
school administrators and teachers are subject to highly technical 
and legal rules when confronted with a situation which demands that 
they make immediate decisions concerning one pupil for the benefit 
of the entire school system, the emphasis on providing a safe and 
healthy environment for all students will be subordinated to an 
artifical goal which would elevate the rights of a single student 
who may have committed some sort of infraction beyond the rights 
of the majority of students who must be provided with a safe and 
appropriate environment in which to learn. Moreover, if an 
infraction of school rules also became the subject of a delinquency 
petition, 
to discern 

administrators are concerned that their initial attempts 
the facts for the purpose of discharging their obligation 

to students might foreclose the possibility of effective adjudication 
in juvenile court should the matter progress to that point. 

In summary, I join Robert Scott and the majority of other 
prosecutors with whom I have discussed the matter in urging that 
Mr. Scott's views concerning the proposed rules be carefully 
examined and hopefully adopted by the Court. 

Thank you for allowing the privilege of addressing you on 
this matter. A 

JRC/pjl 

cc: Jerry Schrader 



November 1, 1982 

The Justices of the Supreme Court 
State of Minnesota 
C/O Mr. John McCarthy 
Clerk of the Supreme Court 
230 State Capitol 
St. Paul, Minnesota 55101 

Dear Justices: 

As a member chief of the Henn'epin County Chiefs of Police Association 
and the Minnesota Chiefs of Police Association, I support their 
positions in opposing Rule Six and Rule Eighteen of the proposed new 
Rules of Procedure for Juvenile Court. 

Rule Six appears to be contrary to numerous statutes, court rules and 
supreme court decisions at both the State and Federal levels. A more 
logical determining factor on the admissability of juvenile confessions 
is found in the present system of the "totality of circumstances" test. 
This test has been found widely acceptable across the nation. Rule Six 
should be stricken. 

Rule Eighteen, requiring that a juvenile be released from detention 
within thirty-six hours if the court has not ordered continued detention, 
and within twenty-four hours if a request for detention hearing has been 
made and the court has not ordered continued detention should be stricken 
or substantially changed to allow for Sundays and holidays. Also, the 
time in detention should begin at midnight of the day of detention to more 
closely follow the adult rules as stipulated in the Minnesota Rules of 
Criminal Procedure. 

Assistant Anoka County Attorney, 
to the Court, 

Mr. Robert Scott, has prepared and submitted 
a document entitled, 

Juvenile Court Rules." 
"Minority Report to the Proposed 

This t-eport appears to have been prepared after a 
great deal of research and is based on sound logic in arguing against both 
of these proposed rules. 

Respectfully submitted, 

Glen A. Olson, Director 
Department of Public Safety 

GAO/js 

Civic Center, 7800 Golden Valley Rd.,Golden Valley Minnesota, 55427, (612) 5453781 i?,,,, 



. NANCY ZALUSKY BERG 
ATTOI~NEY AT LAW 

430 MlDLANO BANK B”,LD,NO 

MINNEAPOLI,S, MINNESOTA 55401 

DANIEL I-. TABER 

OF COUNSEL 

November 4, 1982 

Mr. John McCarthy 
Clerk of the Supreme Court 
State Capitol Building 
St. Paul, MN i? 

* -’ y--l, 

RE: Proposed Juvenile Court Rules 

Dear Sir: 

Enclosed you will find an original and ten copies of a position 
paper in opposition to proposed Rules 5 and 41. A member 
of our committee would also like to be permitted to 
speak on November 16, 1982 before the Supreme Court in 
opposition to these rules. 

co-chair 
Minnesota State Bar Association 
Young Lawyer's Section 
Child Abuse Committee 

Enc. 
cc: Allen Oleisky 

Karen Ives 
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The Minnesota Bar Association, Young Lawyer's Section - 

Child Abuse Committee will comment herein,with respect to the proposed 

rules which address the appointment of guardians.ad litems in 

juvenile court proceedings. The committee is concerned with the 

effect adoption of the proposed rules 5 and 41 will have on the 

effective functioning of the guardian ad litem in juvenile court. 

It is the position of the Child Abuse Committee that proposed 

rules 5 and 41 will result in such an expansion in the present 

duties and responsibilities of the guardian ad litem, that 

their ability to function will be impaired and diluted. 

The procedural rules governing role of the guardian 

ad litem in the context of juvenile court proceedings should 

conform to Minnesota Statute 6260.155 Subd. 4. The statute 

provides that in all neglect and dependancy proceedings a 

guardian ad litem shall be appointed. In all other juvenile 

court matters the statute provides that a guardian ad litem may 

be appointed to protect the interests of a minor in cases 

other than neglect and dependency when the minor is without 

a parent or guardian, or when his parent is a minor or incompetent, 

or when his parent or guardian is indifferent or hostile to the 

minor's interests. 

The role of the guardian ad litem in dependency and 

neglect proceedings is that of an independent professional whose 

responsiblity is to insure that the child's best interests in all 

juvenile court proceedings are protected and not overlooked 

during the course of the adversarial process. This role constitutes 

a function separate from the County Attorney's role, and from 

the role of the parents legal representative. 
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For a guardian ad litem to be effective in carrying 

out responsibilities within the context of dependency and 

neglect proceedings, active participation and occasional initiation 

of Juvenile Court proceedings is required. To adequately 

respond and prepare for a dependency or neglect case, the guardian 

ad litem must commit and expenld a considerable amount of time 

and effort.1 

Recognizing the important nature of the guardian ad 

litem role in dependency and neglect proceedings, the Child 

Abuse Committee concurs with the minority report of Robert Scott 

and the Honorable Judge Allen Oleisky's Position Paper concerning 

proposed rules 5 and 41. The *amendment suggested in the 

minority report, which urges the proposed rules 5 and 41 conform 

with Minnesota Statute g260.15.5 Subd. 4(a) and (b), should be 

adopted. Failure to adopt the minority report proposed rules 5 

and 41 will result in striping the effectiveness and otherwise 

1. Duties and responsibilities of the guardian ad litem 
generally include the following: 

II 

II 
-Investigate 
-Monitor system 

-Assess information 

-Mediate 
-Assist the court 

-Facilitate 
-Serve as witness 

-Advocate 
-Develop case plan 

-Fact-find 
-Appeal 

-Coordinate actions involving 
-Reform system 

child occurring in several 
-Develop resources 
-Prevent unwarranted intervention 

courts 
-Cross-examine 

-Maintain personal contact with 
child 

-Hand-hold 
-Present evidence 

-Assure development of treatment 

-Prod system 
plan for children and parents 

-Assure regularity of 
-Assure child receives all financial, 

proceedings 
medical, and educational benefits 
due 

' -Promote and protect the interest 
of children 

-Assess need for additional court 
proceedings 

-Present legla arguments 
-- 2- 
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detract from the unique and inldependent function of the guardian 

ad litem. 

The appointment of a guardian ad litem in cases other than 

alleged dependency or neglect, and in circumstances where the 

child is represented by counsel and where the court is satisfied 

that the interests of the minor are protected, will result in 

pro forma appearances by the guardian ad litem. The professional 

resources of the existing guardian ad litem programs will be 

strained by routine appearances in cases involving delinquency 

matters, and will impair the guardian adliterrlsability to respond 

and prepare in cases involving dependency and neglect; cases 

where the guardian ad litem function truly impacts upon court 

proceedings. 

The Child Abuse Committee believes adequate protection 

is provided in Minnesota Statute 260.155 Subd.4 for minors who 

need a guardian ad litem appointed in cases alleging other than 

dependency or neglect. To change the guardian ad litem's role 

through the proposed rules 5 and 41 would not be in the public's 

best interest, and is beyond the statutory authority vested to 

the Rules Commission and the Minnesota Supreme Court in Minnesota 

Statute 480.059. 
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The adoption of the Proposed Rules of Procedure for 

Juvenile Court will have a salutary effect upon the 

operation of the juvenile justice system in Minnesota. The 

Proposed Rules will provide for uniformity of procedure 

throughout the state and will ensure that the rights of 

children will be protected. 

This petitioner addresses the amendments which have been 

proposed by the Minority Report in regard to Proposed Rules, 

2, 5, 6, 15, 17, 18, 20, 21, 22, 24, 30, 34, 38, 41 and 54 

and suggests amendments to Proposed Rules 19 and 32. 

This appendix contains a restatement of the proposed 

rules to which revision is sought reflecting the suggested 

change in language except in regard to those proposed rules 

for which the Minority Report already contains a suggested 

amended form and with which this petition agrees. 

This petition urges the Court to adopt the Proposed 

Rules of Procedure for Juvenile Court and petitioner hopes 

that suggestions offered herein will be helpful to the Court. 

Proposed Rule 2 (Pro:posed Rule 38) 

Proposed Rule 2.02 a:nd Proposed Rule 38 should be amended, 

as suggested by the Minority Report, to conform to the wording 

of Minn. Stat. 5484.70, Subd. 6. 

, 
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Proposed Rule 5 (Proposed Rule 41) I 
I 

Proposed Rule 5 and Proposed Rule 41 should be amended 

to provide that the court need not appoint a guardian ad litem 

for a child when the child is without a parent or guardian, 

or the parent is a minor or incompetent, or the parent is I 

indifferent to or hostile to the child's interests, if the child 

is represented by counsel. and if the court is satisfied that I 

the interests of the child are protected. As stated in the 

Minority Report, the proposed change would make the Rule consistent 

with the language of Minn. Stat. $260.155, Subd. 4 and would 

adequately protect the rights of a child while obviating the 

problem of adding an unneeded party to the proceedings. However, 
I 

the language of Proposed Rules 5.02 and 41.04 should be retained. 

Proposed Rule 6 

Proposed Rule 6 shou.ld be adopted. The requirement of parental 
I 

notification is not inconsistent with Minnesota law. Minn. L 
Stat. S260.171 requires that parents be notified "as soon as possible'/ 

when a child is in custody. The requirement that parents be / 
I 

notified before questioning occurs will ensure that prompt 

notification will occur. 

Parental involvement from the outset is not necessarily 

detrimental to a child. In the rare case where a parent 

actually coerces a'child into'confessing to a delinquent act, 

the child may petition the court to suppress that statement 

on the basis that it was not voluntarily given. Further, 

the concept of requiring that a parent, guardian or other P 

/ 

I 

I 



k ! 

! 
I 

, 

a. I. - 3,*- 

responsible adult be present with a child is entirely con- 

sistent with the rationale that justifies the existence of 

the juvenile court. Not all children who are taken into \ 
/ 

custody are sophisticated enough to understand the import of I 
1 the Miranda warnings, the nature of the rights being waived [ 

or the consequences of a waiver. In fact even those children 

who possess the degree of sophistication to understand what i I' 
II 

is at stake lapse occassionally into periods of immaturity , I' 
where they become dependent on others to help them decide 1 I, I I 
such matters. Without Proposed Rule 6, police will be making 1 , 

judgment calls as to whether a child at the time he is questioned I I / 
I 

is sophisticated enough to waive his rights. Adoption of Proposed ( 

Rule 6 will eliminate the necessity of police officers making I, 

such a decision and will eliminate the necessity of a court I 
I I 

reviewing this issue if the child later challenges the admissibility / 

of.his statement. 
I 

Further, the requirements of Proposed Rule 6 are not so onerous ! 

that police will be hampered in their investigation. If a 

parent or guardian cannot be contacted, the police have 2 options - ! 

defer questioning or find another responsible adult. The I 

Minority Report suggests that the first option will result in I 

needless detention. However, this should not occur. If the 

police do not have,probable cause to believe that a child 1 

committed a delinquent act without the child's statement, they 

have no right to hold the child. If the police do have I 
I 

probable cause to believe the child committed a delinquent act, , 

they are not likely to release a child unless there is a parent 

or other responsible adult: who will accept cus+-ody of the child, 

I 



In the rare case where qu,estioning cannot be postponed and 

no responsible adult is available, the local public defender 

could always be contacted to act as the responsible adult. 

The provision that allows a parent to exercise a "veto 

power" over a child& decision to waive his rights is con- 

sistent with the provisions of Proposed Rule 15 which governs 

the waiver of other rights. Further, a parent should have his 

veto power given the fact that he is civilly liable for the 

acts of l-G.s child. 

Three changes, however, should be made to the Proposed 

Rule. As suggested in the Minority Report, the terms"physically 

restrained" and "school staff" personnel as used in Proposed 

Rule 6.01 are confusing terms. Arguably a child could be 

"physically restrained" when subjected to a Terry stop. The 

law is clear, however, that Miranda warnings need not be given 

in such a situation. Proposed Rule 6.01 would thus be more 

precise if the term "physically restrained" were deleted and 

the phrase "in custody or otherwise deprived of his freedom 

in any significant way" were substituted.This'change would make 

the wording of the rule consistent with the wording of the 

Miranda decision and would obviate the problem of having to litigate 

the issue of what the term "physically restrained" means. 

Similarily the term "school staff personnel" is too generaland 

could conceivably be construed to include any individual employed 

by a school district. Substitution of more specific terms such 
. 

as "principal" or "teacher" would resolve this problem. 



Proposed Rule 6.03 should also be amended to clarify whether 

there is an absolute sanction on admissibility as to any use 

of a statement not taken in conformance with the provisions of 

Proposed Rule 6.01 or whether the traditional exceptions to 

the Miranda decision will be recognized. Rule 2-2(a) of the 

Minnesota Juvenile Court Rules clearly excluded such a statement 

and its evidentiary fruits for all uses. That rule, however, was 

adopted prior to the decision in New York v. Harris, 91 S. Ct. 

693 (1971). By adding a provision to Proposed Rule 6.03 that 

statements could be used for impeachment the problem would be. 

resolved. 

Proposed Rule 15 

Proposed Rule 15, with one modification, should be adopted 

as proposed by the Commission. A parent, guardian, or guardian 

ad litem should be involved in the child's decision as to whether 

he should wiave his right to counsel and other constitutional 

rights. T-he fact that Proposed Rule 15 gives' a parent, guardian 

or guardian ad litem authority to preclude a waiver by a child 

does not make Proposed Rule 15 inconsistent with the provisions 

of Minn. Stat. S260.155, Subd. 8. That statutory provision 

merely clarifies that the affirmative decision to waive a right 

must be the child's if he is over 12 years of age. A parent 
I 

waiving a right on'behalf of a childand a parent refusing to allow 

a child to waive a right are two different concepts. As written 

Proposed Rule 15 recognizes that a child is entitled to the 
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Proposed Rule 17 

Proposed Rule 17 should be amended to provide that the 

county attorney may participate in the intake-screening 

process, if the county attorney chooses. 

Proposed Rule 18 

Proposed Rule 18.09 should be deleted as proposed by 

the Minority Report and the method of computation of time 

outlined in Proposed Rule 65 should govern in all cases. 

Proposed Rule 19 

Proposed Rule 19.03 should be amended to require that 

every petition set forth facts establishing probable cause 

to believe that the child has committed a delinquent act. 

Although Proposed Rules 19.04 requires such a petition to be 

filed under limited circumstances and provides that in other 

cases a child is entitled to a probable cause hearing if the 

child states sufficient reasons, an express requirement that 

each petition include a statement of probable cause would 

reduce the court's workload by eliminating those insubstantial 

cases which now come before the Court only to be dismissed. 

More importantly, the probable cause requirement would guarantee 

that no child would be subjected to the jursidiction of the 

court where less.than probable cause exists to believe , 

he has committed a delinquent act. 



Proposed Rule 20 

Proposed Rule 20.02 and Proposed Rule 54.02 should be 

amended as suggested by Minority Report to conform to the 

wording of Minn. Stat. S260.141, Subd. l(2). 

Proposed Rule 21 

Proposed Rule 21.02, Subd. 1 should be amended to 

distinguish between cases in which a child is represented 

by counsel and cases in which a child appears without any 

representation. 

In cases in which a child is represented by counsel, counsel 

can be presumed to advise the child against an improvident 

admission. Therefore the critical issue is whether the child 

understands his rights and the significance of his admission, and 

it should be unnecessary for the court to determine whether 

the parent or guardian also understand all applicable rights. 

In cases in which a child waives his right to counsel, however, 

the protections afforded by Proposed Rule 21.03, should.be retained. 

However, that rule should be amended to provide that the guardian 

ad litem may act in lieu of the parent or guardian. 

Proposed Rule 21.03, Subd 4 should also be amemded .to provide 

that the court may accept as admission to a lesser offense 

or a different offense without the consent of the county 

attorney if the court finds that a manifest injustice would , 
result if the admission were not accepted. 

, 
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Proposed Rule 22 

Proposed Rule 22.02 should be amended in the manner suggested 
1, 
I 

by the Minority Report to allow a county attorney to discuss 

a settlement agreement with a child's parent, guardian or 

guardian ad litem if the child is not represented by counsel. 

Proposed Rule 24 

Proposed Rule 24 should be adopted as written. The suggestion il f 

in the Minority Report that the local court retain authority 

to set the time in which discovery without court order be completed j' 

is not consistent with the philosophy underlying the promulgation 

of the Proposed Rules in ,that procedure ought to be uniform 

throughout the state. In addition one of the most significant 

changes in juvenile court procedure which the Proposed Rules will 

establish is the definite time parameters in which cases must be 

processed. It must be assumed that when the Commission set the 

five day time limit for disclosure it did so having the other 

time limitations in mind. 

Proposed Rule 30 

Proposed Rule 30.02, Subd. 5 should be amended to distinguish l 

between cases in which the child is represented by counsel and 

cases in which the child has waived his right to counsel. In 

cases in which the child ~LS represented by counsel, the person I 

preparing the predisposition report should be required to I j 
discuss the contents of the report with the child and his attorney. Thj 

, I 
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parent or guardian should be notified of his right to attend 

this discussion as well but his presence should not be mandated. 

In cases where the child is not represented by counsel, 

however, the person preparing the report should be required 

to discuss the report with the child and the parent, guardian 

or guardian ad litem. A parent or guardian may not realize 

the important role the predisposition report will play in assisting 

the court to reach its decision as to disposition until the 

report's contents are discussed with him. Therefore, notice ' 

of the right to have a discussion with the preparer is not 

enough. 

Proposed Rule 32 

Proposed Rule 32 should be expanded to provide for the right 

of a child to waive his right to be tried as a juvenile. Such 

a change would be consistent with this Court's holding in 

In re Welfare of I.Q.S.,309 Minn. 78, 244 N.W.2d 30 (1976) 

which noted that a child who wishes to waive'juvenile court . 
jurisdiction in favor of a jury trial may do so. Rule 8-l 

of the Minnesota JuvenileCourtRules currently provides that 

a child may initiate a motion for reference. 

Proposed Rule 34: 

Proposed Rule 34.02 should be adopted as written. The 

requirements that the county attorney make an ex-parte showing 

to the court after one year has elapsed since the last court 

action to obtain access to a child's records is not unreasonable. 
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RULE 5 

GUARDIAN AD LITEM 

5.01 Appointment of Guardian Ad Litem 

The court shall appoint a guardian ad litem, except as 

provided by Rule 5.02, to act in place of a parent or guardian 

to protect the interests of the child when it appears, at any 

state of the proceedings, that the child is without a parent 

or guardian, or that, considered in the context of the matter, ' 

the parent or guardian is unavailable, incompetent, indifferent 

to, hostile to, or has interests in conflict with the child's 

interests. 

5.02 Determination Not to Appoint Guardian Ad Litem 

The court may determine not to appoint a guardian ad 

litem when: 

a) counsel has been appointed or is otherwise retained for 

the child,- and 

b) the court finds that the interests of the child are otherwise 

protected. 

5.03 Standards 

In determining whether to appoint a guardian ad litem 

the court should examine the totality of the circumstances. 



5.04 

5.05 

5.06 

These circumstances include but are not limited to: the presence 

and competence of the child's parent(s), or guardian, considered 

in the context of the matter, the parent or guardian's hositility 

to, indifference to or interests in conflict with the interests 

of the child, the child's age, maturity, intelligence, education, 

experience and ability to comprehend. 

Findings 

A determination of the court not to appoint a guardian 

ad litem after a request has been made to appoint a guardian 

ad litem must be based on a finding on the record or in writing 

which states the facts on which the decision was made. 

Discretionary Appointment of Guardian Ad Litem 

In anyothermatter the court may appoint a guardian ad litem 

on its own motion or on the motion of the child's counsel or 

the county attorney when the court determines that an appointment 

is in the interests of the child. 

Guardian Ad Litem Not Counsel for Child. 

When the court appoints a guardian ad litem, the guardian 

ad litem shall not be the child's counsel. 
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RULE 6 

RIGHT TO REMAIN SILENT 

6.01 Admissibility of Confession or Other Statement 

A confession, admission or other statement whether exculpatory 

or inculpatory is not admissible in court when made during 

interrogation of a child who is in custody or otherwise deprived 

of his freedom in any significant way by a peace officer, 

probation officer, parole officer, school principals, school 

counselor, attendance officer, teacher, or other school personnel 

in comparable positions but not including support staff because 

of an alleged delinquent or petty matter unless the child has been 

advised in the presence of the child's parent(s) or guardian 

of the child's constitutional rights to the same extent 

that an adult in a criminal matter is entitled to be advised 

prior to custodial interrogation by a police officer. The 

advisory shall include but is not limited to the following: 

(a) the child has the right to remain silent, F 
and I / 

I 
(b) anything the child says can and will be used E 

against the child in a court of law, and I 

(c) the child has the right to an attorney before 
and during any que.stioning, and 

(d) if the child cannot afford an attorney one 
will be.appointed for the child by the court. 

I 
6.02 Waiver I 

In order for a confession, admission, or other statement . 
taken pursuant to Rule 6.01 to be admissible in court the child 

must voluntarily and intelligently waive the right to remain I 

silent and the right to an attorney. In determining whether a child ~ 

I 

I 
, 

I 

I 
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has voluntarily and intelligently wavied the right to remain 

silent and the right to an attorney the court shall consider 

the provisions of Rule 6.03 and Rule 6.04 and the totality 

of the circumstances. The totality of the circumstances 

includes but is not limited to the child's age, muturity, 

intelligence, education, experience and ability to comprehend. 

A waiver made in court shall be on the record. A waiver 

made out of court shall be in writing and shall be signed 

by the child and the child's parent(s) or guardian. 

6.03 Interrogation in Presence of Parent or Guardian 

A confession, admission, or other statement whether 

exculpatory or inculpatory obtained in the absence of a parent, 

guardian or other responsible adult as provided for a Rule 6.04 

which is the product of an interrogation of a child who is 

in custody or otherwise deprived of his freedom in any significant 

way by a peace officer, probation officer, parole officer, school 

principals-, school counselor, attendance officer, teacher or 

other school personnel in comparable position but not including 

support staff because of an alleged delinquent or petty matter 

and any evidentiary fruit of such a confession, admission, or 

other statement shall not be admissible in court except for 

impeachment of the child if the child testifies. 

6.04 Presence of Parent or Guardian Not Required 

, When the child's parent(s) or guardian are required by Rule 

6.01, 6.02 or 6.03 to be present, and if after reasonable efforts 

the child's parent(s) or guardian cannot be located or when located 



do not appear within a reasonable time, the child may be advised 

pursuant to Rule 6.01, ma.y waive the right to remain silent 

and the right to an attorney pursuant to Rule 6.02, and may be 

questioned pursuant to RuAe 6.03 in the presence of an adult, 

near relative, or if not available, a responsible adult 

interested in the welfare of the child. This responsible adult 

may not be a peace officer, a probation officer, a parole 

officer, the county attorney or court services personnel. 



RULE 15 

WAIVER OF COUNSEL AND OTHER CONSTITUTIONAL RIGHTS 

15.02 Waiver of Right to Counse:L 

Subd. 1. Standards. After being advised of the right to 

counsel, pursuant to Rule 4, a child, with the written concurrence 

on the record of the child's parent, guardian or guardian ad litem 

may waive the right to counsel only if the waiver is voluntary 

and intelligently made. In determining whether a child has 

voluntarily and intelligently waived the right to counsel the ' 

court shall look at the totality of the circumstances. These 

circumstances include but are not limited to: the presence and 

competence of the child's parent(s), guardian or guardian ad litem, 

and child's age, maturity,, intelligence, education, experience 

and ability to comprehend, 

Subd. 2. Recording. A waiver of counsel shall be on the 

record. 

Subd. 3. Renewal. After a child waives the right to 

counsel,the child shall be advised of the right to counsel, pursuant 

to Rule 4 at the beginning of each hearing at which the child 

is not represented by counsel. 

Subd. 4. Waiver of Right to Counsel in Reference 

Proceedings. 

In cases in which a motion for reference has been filed 

pursuant to Minn. Stat. 5260.125 and the child has waived the 



right to counsel pursuant to Subd. 1, the court shall 

appoint counsel to be prelsent throughout the reference 

proceedings so as to be available to the child for 

assistance and consultation in the event the child requests 

such assistance and consultation. 



RULE 17 

INTAKE 

Each court shall ado:pt rules of court establishing intake 

procedures and guidelines for the purpose of screening cases 

to be presented to the court. The county attorney may, if the 

county attorney so chooses, participate in the screening process. 



RULE 19 

PETITION 

19.03 Contents of Delinquency Petition. 

Every delinquency petition filed with the court in a 

delinquency matter shall contain: 

(a) 

(bl 

(cl 

(d) 

(4 

(f-1 

-(g 

facts establishing probable cause to believe 
that the child has committed a specific delinquent 
offense 

the name, (date of birth, residence and post office 
address of the child, and 

the names, residences and post office addresses of' 
the child's parent(s) when known, and 

the name, residence and post office address of 'the 
child's guardian if there is one, of the person 
having custody or control of the child, or of 
the nearest known relative if no parent or guardian 
can be found, and 

the name, residence and post office address of the 
spouse of the child, and 

a citation to the subdivision of Minn. Stat. 
S260.015 o.n which the petition is based, 
together with a recitation of the relevant 
portion of the subdivision, and 

if the allegation of delinquency is based on 
a violation of law pursuant to.Minn. Stat. 
5260.015, Subd. 5(a) or (b), a citation of the 
law violated and a statement of the offense 
and degree of the offense committed. 

The facts setting fo.rth probable cause to believe the child 

has committed a delinquent act may be set forth in writing 

in or with the petition, or in supporting affidavits. 



. 
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Two or more allegations of delinquent acts whether arising 

out of separate behavioral incidents or not may appear in the 

same petition in separate counts. 

19.04 Petition with Probable Ca,use in Petty Matters 

Subd. 1. When Required. In addition to the content 

requirements of Rules 19.01 and 19.02, a petition with probable 

cause shall be filed with the court: 

(al 

(bl 

(cl 

before the court may issue a warrant pursuant to 
Rule 16.01, Subd. 1, or 

before a detention hearing is held for a child taken 
into custody without a warrant, or 

within ten (10) days of the county attorney receiving 
an order of the court requiring a showing of probable 
cause with the petition. The court may order a 
showing of probable cause: 

on its own motion, or (i) 

(ii ). on the motion of the child which states sufficient 
reasons that a probable cause showing is necessary 
in addition to the discovery provided by Rule 24. 

Subd. 2. In or With Petition. The facts establishing probable 

cause to believe the child has committed,an act governed by 

Minn. Stat. §260.015, Subd. 19, 20, 21 22 or 23 may be set forth 

in writing in or with the petition, or in supporting affidavits 

and may be supplemented by sworn testimony of witnesses taken 

before the court. If such testimony is taken, a note so stating 

shall be made of this fact on the petition by the court. The 

testimony shall be.recorded by a reporter or recording instrument 

and shall be transcribed and filed. 

Subd. 3. Dismissal for Failure to Show Probable Cause, When 

a showing of probable cause is required and has not been made, 

the court shall dismiss the petition. 



. 

Subd. 4. D ismissal No Prohibition to Subsequent Petition. 

A dismissal of a petition for failure to show probable cause 

shall not prohibit a subsequent filing of a petition and further 

proceedings on the petition, 

- 



RULE 21 

ADMISSION OR DENIAL 

21.03 Admission 

Subd. 1. Questioning 

Guardian or Guardian Ad Li 

Before accepting an a 

shall determine whether th 

is not represented by coun 

or guardian ad litem under 

Court shall on the record, 

the child and the child's 

by counsel by the child an 

or guardian ad litem filed 

(a) whether the 
guardian, i 

(i) the nature 

(ii) the right t 

(iii) the presum 
the allega 

(iv). the right 

(VI the right 

(.vi) the right 

(vii) the right 

(b) whether th 
behavior c 

(cl whether th 

Cd) whether th 
promises, 

k) in a delin 

(i) the possib 
of delinqu 
delinquent 
child for 

- 

a Child and Child's Parent(s), 

em. 

mission by the child the court 

child and, in cases where the child 

el, - the child's parent(s), guardian, 

tand all applicable rights. The 

or by written document signed by 

ounsel, or if the child is not represented 

the child's parent(s), guardian 

i\rith the court, determine the following: 

child and the child's parent(s) or 
present, understand: 

f the offense alleged, and 

a trial, and 

tion of innocence'until the state proves 
ions beyond a.reasonable doubt, and 

2 remain silent 

1 testify on the child's own behalf 

3 confront witnesses against oneself, and 

1 subpoena witnesses, and 

child understands that the child's 
xtitutes the act which is admitted, and 

child makes any claim of innocence, and 

plea is made freely, under no threats or 
Id 

lency matter, whether the child understand5 

3 effect a finding that the allegations 
ICY are proved or an adjudication of 
may have on a decision to refer the 

rosecution as an adult, and 
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(ii) where ap 
adjudica E 

licable 
ion of 

the possible effect an 
delinquency has on sentencing 

in adult court. 

Subd. 2. Factual Basis for Admission. The court shall 

refuse to accept an admission unless there is a factual basis 

for the admission. 

Subd. 3. Withdrawal of Admission. After filing a motion 

with the court: 

(a) a child may at any time withdraw an admission 
after showing that withdrawal is necessary to 
correct a manifest injustice, or 

(b) the court may allow a child to withdraw an 
admission before a finding on a petition for 
any fair and just reason. 

Subd. 4. Admission to a Lesser Offense or a Different 

Offense. With the consent of the county attorney and the approval 

of the court, the child shall be permitted to enter: 

(.a) an admission to a lesser included offense or to 
an offense of lesser degree, or 

(b) an admission to a different offense than alleged 
in the original petition,. 

The court may also permit a child to enter an admission to 

a lesser offense or different offense without the consent of the 

county attorney where the court finds that failure to accept 

such an admission would result in a manifest injustice. 



An admission to a lesser included offense or to an offense 

of lesser degree may be entered without an amendment of the 

petition. If an admission to an offense different than that 

alleged in the petition is accepted, the petition must be amended 

on the record or a new petition must be filed with the court. 

Subd. 5. Acceptance or Non-acceptance of Admission. The 

court shall make the finding within fifteen (15) days of an 

admission: 

(a) that the admission has been accepted and allegations 
of the petition have been proved, or 

(b) that the admission has not been accepted. 

Subd. 6. Future Proceedings. If the court accepts an 

admission and makes a finding that the allegations of the petition 

are proved the court shall schedule further proceedings pursuant 

to Rule 30. 
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RULE 30 

DISPOSITION 

30.03 Pre-Disposition Reports 

Subd. 1. Investigations and Evaluations. The court may 

order an investigation of the personal and family history and 

environment of the child, and medical, psychological or chemical 

dependency evaluations of the child: 

(a) at any time afte:r the allegations of a petition 
have been admitted or proved, or 

(b) at any time before the allegations of a petty petition 
have been proved, or 

(c) before the allegations or a delinquency petition 
have been proved with the consent of the child, 
child's counsel ,and the parent(s) or guardian of 
the child. 

Subd. 2. Placement. With the consent of the child at any 

time or without consent of the child after the allegations of a 

petition alleging the child to be delinquent pursuant to 

Minn. Stat. S260.015, Subsd. 5(a) or (b) have,been provedi the 

court may place the child with the consent of the Commissioner 

of Corrections in an institution maintained by the Commissioner 

of Corrections for the detention, diagnosis, custody and 

treatment of persons adjuldicated to be delinquent in order that 

the investigation and evaluations may be conducted pursuant to 

Rule 30.03, Subd; 1. 

Subd. 3. Advisory. 'The court shall advise the child, 

the child's counsel, the county attorney and the child's parent(s) I 
and guardian and their counsel present in court that a pre- 

disposition investigation is being ordered, the nature of the 

evaluations to be included and the date when the reports resulting 
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from the investigation are to be filed with the Court. 

Subd. 4. Filing and Inspection of Reports. The person 

making the report shall file the report twenty-four (24) hours 

prior tothe time scheduled for the disposition hearing and 

the reports shall be available for inspection and copying by 

the child's counsel, the county attorney and counsel for the 

parent(s) and guardian of the child. When the child or 

the child's parent(s) and guardian are not represented by 

counsel, the court may limit the inspection of reports by the 

child or the child's parent(s) and guardian if the court 

determines it is in the best interest of the child. 

Subd. 5. Discussion of Contents of Reports. Subject to 

the limitations set forth in Subd. 6 the person preparing the 

pre-disposition report shall discuss the contents of the report 

with the child and also with the parent(s) and guardian of 

the child unless 

(a) the child is represented by counsel; and . 

(b) counsel attends the discussion of the report 
with the child, and, 

(c 1 the parent(s) or guardian fail to request the 
person making the report to discuss the contents 
of the report with them after the parent(s) and 
guardian have been notified of the right to make 
this request. 

Subd. 6. Discussion of Content of Report - Limitation , 
by Court. The court may limit the extent of the discussion 

of the contents of the report with the child, the parent(s) 

and guardian of the child by the person preparing the pre- 

disposition report, if the court finds the limitation to be in 

_- 



the best interests of the child. The limitation may be made 

on the court's own motion or upon the objection of the child's 

counsel or the counsel for the parent(s) and guardian of the 

child or on the written request of the person making the pre- 

disposition report. 



RULE 32 

32.09 

REFERENCE TO ADULT COURT UPON MOTION OF THE COUNTY ATTORNEY 
AND THE WAIVER OF THE RIGHT TO BE TREATED AS A JUVENILE 

Waiver of the Right to be Treated as a Juvenile 

At any time prior to entering an admission or denial 

pursuant to Rule 21, a child over the age of 14 may waive the 

right to be treated as a juvenile and have the case transferred 

to adult court. The court shall not accept the waiver unless 

the child has been first advised orally by counsel, who shall 

not be the county attorney, or orally by the court of the 

possible effects of the waiver. 

In determining whether to accept the child's waiver the 

court shall consider whether the waiver is voluntary and 

intelligent pursuant to the standards set forth in Rule 15.03, 

Subd. 1 and whether the best interests of the child and the 

public welfare would be better served by the court retaining 

its jursidiction. 



RULE 41 

GUARDIAN AD LITEM 

41.01 Appointment of Guardian Ad Litem 

The court shall appoint a guardian ad litem, except as 

provided by Rule 41.02, to protect the interest of the child 

when it appears, at any state of the proceedings, that the 

child is without parent or guardian, or that considered in 

the context of the matter, the parent or guardian is unavailable, 

incompetent, indifferent to, hostile to, or has interests in 

conflict with the child's interests. 

41.02 Determination Not to Appoint Guardian Ad Litem for the Child 

The court may determine not to appoint a guardian ad 

litem for the child when: 

4 counsel has been appointed or is otherwise retained 
for the chi:Ld, and 

b) the court finds on facts submitted on the record 
that the interests of the child are otherwise 
protected. 

Standards 

In determining whether or not to appoint a guardian ad 

litem for the child the court should examine the totality 

of the circumstances. Th,ese circumstances considered in the - 

context of the matter includesbut are not limited to: the 

presence and competence of the child's parent(s) or guardian 

considered in the context of the matter, the parent or guardian's 

hostility to, indifference to or interests in conflict with 
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the interests of the child, the child's age, maturity, 

intelligence, education, experience and ability to comprehend. 

41.04 Guardian For More Than One Child 

A person may be a guardian ad litem for more than one 

child in a hearing. 

41.05 Guardian Ad Litem Not Counsel for Child 

When the court appoints a guardian ad litem, the guardian 

ad litem shall not be the child's counsel. 

41.06 Guardian Ad Litem for Parent 

The Court shall appoint a guardian ad litem for the parent 

of a child who is the sub:ject of a juvenile protection matter 

when: 

4 the parent ILS eighteen (18) years of age or older 
and is incompetent so as to be unable to assist 
counsel in the matter or understand the nature 
of the proceedings, or 

b) it appears at any state of the proceedings that the 
child's parent is under eighteen (18) years of age 
and is without aparent or guardian, or that 
considered .in the context pf the-matter, the parent 
or guardian is unavailable, incompetent, indifferent 
to, hostile to, or has interests in conflict with 
the interests of the minor parent. 

41.07 Findings 

A determination of the court not to appoint a guardian 

ad litem after a request has been made to appoint a guardian 

ad litem must be based on a finding on the record or in writing 

which states the facts on which the decision was made. 

41.08 Guardian Ad Litem Not Counsel for Child 

When the court appoints a guardian ad litem, the guardian 

ad litem shall not be the child's counsel, 
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REVISIONS 

RULE 1 SCOPE, APPLICATION, GENERAL PURPOSE AND CONSTRUCTION 

Rule 1.02 Purpose and Construction 

. . . that the constitutional rights of the juveni&e 

child 'are protected and to promote.the rehabilitation of 

the 3aveni&e child and the protection of the public. These 

rules shall be construed to achieve these purposes. 



RULE 2 REFEREE 

2.04 Review 

Subd. 4 The Court 

The judge may grant a review at any time before adaptfnq 

confirmins the findings and recommendations of the referee. 

(For consistency) 



REVISIOEJS 

RULE 4 RIGHT TO COUJXJSEL 

4.01 Right of Child to Counsel 

Subd. 3 Appointment of Counsel for Child 

(B) When Parent Can Afford to Retain Counsel 

If the parent(s) of a chi:Ld can afford to retain counsel 

in whole on in part and have not retained counsel for the 

child, and the child cannot afford to retain counsel, the 

child is entitled to representation by counsel appointed 

by the court 

order, after 

to be heard, 

at public expense. However, the court may 

giving the parent(s) a reasonable opportunity 

that service of counsel shall be at the parent(s)' 

expense in whole or in part depending on their ability to pay. 

(Clarification) 

4.02 Right of Parent(s) and Guardian to Counsel 

Subd. 3 Appointment of Counsel 

If the parent(s) and guardian of a child participate separ- 

ately pursuant to Rule 3.03, Subd. 3 and that person cannot 

afford to retain counsel, that person is entitled to repre- 

sentation by an attorney who shall act as their counsel 

appointed by the court at public expense. However, the 

court may order, after giving the parent(s) a reasonable 

opportunity to be heard, that service of counsel be at the 

parent(s)' expense in whole or in part depending on their 

ability to pay. 

(For consistency with 4.01 Subd. 3 (B)) 



REVISIONS 

4.03 Right of Guardian Ad Litem to Counsel (NEW) 

The guardian ad litem of the child shall be represented 

by the child's counsel. How,ever, in the event of a conflict 

between the child and the guardian.ad litem, considered in 

the context of the matter, counsel for the child shall con- 

tinue to represent the child. 

(For consistency with Rule 40.02) 

. 



REVISIONS 

RULE 8 PRIVACY 

8.01 Attendance at Hearings 

. . . 

b) the parent and guardian of the child and their 

counsel and guardian ad litem and the legal custodian 

of the child, and . . . 

(For clarification) 



REYISIONS 

RlJLE 9 NOTICE 

9.02 Procedure 

Subd. 2 Service 

(2) Child's Counsel, County Attorney, Parent(s), Guardian, 

Custodian and Spouse and Their Counsel 

The court: 

a) shall orally on the record give notice of subsequent 

hearings to the child's counsel, county attorney and to 

the parent(s), guardian, custodian and spouse of the child 

and their counsel who have not been served pursuant to 

Rule 9.02, Subd. 2 (A) (1) who are present in court, or 

b) shall issue and cause notice to be served by mail to 

the child's counsel, the county attorney and counsel for 

the child's parent(s), guardian, custodian and spouse who 

have not been served pursuant to Rule 9.02, Subd. 2 (A) (2 

(a), or . . . 

(Clarification) 
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REvISIOMS 

RULE 10 COPIES OF ORDERS 

Second Paragraph 

Copies of court orders shall be sent by the court to the 

child, child's counsel, the county attorney and the parent(s) 

and guardian of the child and their counsel who request such 

a copy in writing or on the record and to such other persons 

as the court may direct. 

(Clarification) 
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REVISIONS 

RULE 15 WAIVER OF COUNSEL AND OTHER CONSTITUTIONAL RIGHTS 

15.02 Waiver of Right to Counsel 

Subd. 1 Standards 

After being advised of the right'to counsel, pursuant to 

Rule 4, a child, with the wrktttn concurrence an-the-record 

of the child's parent(s), guardian or guardian ad litem in - 
writing filed with the court or on the record, may waive the 

right to counsel only if the waiver is voluntary . . . 

(Clarification) 

15.03 Waiver of Constitutional Rights Other than Right to 

Counsel 

Subd. 1 Standards 

After conferring with counsel, or after waiving the right to 

counsel, the child with the written concurrence en-the-record 

of the child's parent(s), guardian or guardian ad litem 

in writing filed with the court or on the record, may volun- 

tarily and intelligently waive any other constitutional . . . 

(Clarification) 



REVISIONS L ‘ 

RULE 16 IMMEDIATE CUSTODY 

16.01 Warrant for Immediate Custody 

Subd. 1 Warrant with Probable Cause 

A warrant for immediate custody of a child may issue if 

the eeyrt judge finds from the facts set forth separately in 

writing in or with the petition filed with the court . . . 

(Correction) 
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REVISIONS 

RULE 18 DETENTION 

18.01 Generally (NEW) 

A child is detained when: 

a) taken into custody, pursuant to Minn. Stat. 

260.135, 260.145 or 260.165, 

b) the court orders detention of the child, pursuant 

to Minn. Stat. 260.172 or 260.185, before a disposition, 

pursuant to Rule 30, and 

c> the court orders conditions of release, pursuant 

to Rule 18.01, Subd. 2 (C) (2), before a disposition, 

pursuant to Rule 30. 

(For Clarification) 

This will require changing rule numbers after the insert 

of Rule 18.01 and correction of any references to Rule 18. 
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REVISIONS ‘ 

RULE 18 DETENTION 

18.03 Identification Procedures 

Subd. 3 Fingerprinting 

(A) Generally 

All juvcni&es children in custody alleged to have committed 

an act which would be a felony if it had been committed by 

an adult may be fingerprinted without a court order. Other 

javenifts children may only be fingerprinted pursuant to Rule 24. 

(Correction) 

18.05 Detention Hearing 

Subd. 3 Advice of Rights 
. 

At the beginning of the detention hearing the court shall 

advise all persons present of: 

a) the reasons why the child was taken into custody, and 

b) the allegations of the delinquent act(s) or an offense 

pursuant to Minn. Stat. 260.015, Subd. 19, 20, 21, 22 or 23 

set forth in the petition, and . . . 

Subd. 5 Finding Necessary for Continued Detention 

A child may be detained beyond thirty-six (36) hours from 

the time. of being taken into custody if: 

a) prior to or during the detention hearing the court 

finds that the petition pursuant to Rule 19.03, Subd. 2 

contains probable cause that the child has committed a 

delinquent act, or an offense pursuant to Minn. Stat. 

260.015, Subd. 19, 20, 21, 22 or 23 or violated terms of 

probation, parole, field supervision or other court order,and . . 

(Clarification) 

. 
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REVISIONS 

RULE 19 PETITION 

19.01 Procedure for Petty Petition by Citation 

Subd. 1 Drafting 

A petition alleging a petty matter may be a citation 

pursuant to Minn. Stat. 260.132 or Minn. Stat. 2.60.&94 195 
-* 

A petition alleging a petty matter as a dleinquency matter 

pursuant to Minn. Stat. 260.&94 195 shall be by a delinquency 

petition. 

(Correction) 

Subd. 2 Filing 

A petty petition may be filed directly with the court 

by a peace officer or attendance officer pursuant to 

Minn. Stat. 260.132 or Minn. Stat. 260.195. 

19.06 Determination to Proceed on Petition 

. . . 

b) promptly fix a time for arraignment, pursuant to 

Rule 20, and issue notice of the hearing pursuant to 

Rule 9, or 

cl refer a petty petition to the county attorney 

pursuant to Rule 19.01, Subd. 3. 

(Correction) 

I 
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REVISIONS 

RULE 20 ARRAIGNMENT 

20.03 Hearinc Procedure 

Subd. 1 Initial Procedure 

. . . 
e+ d) if the child appears without counsel, explain to the - 

child and the child's parent(s) and guardian, if present, 

the child's right to counsel, right to remain silent 

and other basic rights, and 

a= - e) determine whether notice requirements have been met 

and if not, whether the affected persons waive notice, 

and . . . 

(Reversed the order of these two items) 



REVISIONS 6. 1 ' 

RULE 21 ADMISSION OR DENIAL 

21.03 Admission 

Subd. 1 Questioning of Child and Child's Parent(s) or Guardian 

Before accepting an admission by the child the court shall 

determine whether the child and the child's parent(s) or 

guardian understand all applicable rights. The court shall 

on the record, or by written document signed by the child and 

child's counsel, if any, and the child's parent(s), guardian 

or guardian ad litem filed with the court, determine the 

following: . . . 

(Insert - correction). 

Subd. 6 Future Proceedings 

If the court accepts an admission and makes a finding that 

the allegations of the petition are proved the court 

shall schedule further proceedings pursuant to Rule 30. 

If the court does not accept the admission the court shall 

schedule further proceedings pursuant to Rule 21.01, 21.02 

and 25 or 27. ~~ 

(NEW‘ - for clarification) 
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REVISIONS 

RULE 22 SETTLEMENT DISCUSSIONS I 

22.02 Procedure 

(Third paragraph) 

The court shall require disclosure of any settlement 

agreement in advance of an admission of the allegations of the 

petition. When the child enters an admission, the court shall I 

reject or accept the admission on the terms of the settlement 

agreement. The court may postpone its acceptance or rejection 

until it has received a pre-disposition report. If the court 

rejects the settlement agreement, it shall advise the child, 

child‘s counsel, . child's parent(s) or guardian, if present, 
I 

and the county attorney of this decision on the record and shall - 
I 
1 

call upon the child to either affirm or withdraw the admission. 

(For consistency) 
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REVISIONS 

RULE 27 TRIALS 

27.05 Standard of Proof 

To be proved at trial, allegations in the delinquency 

or Petty Petition must be proved,beyond a reasonable doubt. 

(Clarification) L 



REVISIONS 

RULE 28 P869-~RIA3i-M69*8WS MOTION FOR NEW TRIAL 

(Clarification, only change the title) 
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REVISIONS 

RULE 29 ADJUDICATION 

29.01 Adjudication 

If the court finds that the allegations of the petition 

are proved, the court shall adjudicate or withhold adjudication 

of the child as delinquent or an offender pursuant to Minn. 

Stat. 260.015, Subd. 19, 20, 21, 22 or 23 on each or the allega- 

tions proved. 

(For consistency) 



REVISIONS 

RULE 29 ADJUDICATION 

29.02 Withholding of Adjudication 

Fifth paragraph 

During any withholding of adjudication of a petty 

matter, the court may enter an order pursuant to Minn. 

stat. 260.192 4, Sub& 1 (a), (b), +d+, (e), f@-, or - 

(g) e+fk+ or Minn. Stat. 260.194 2, Subd. 3. 

(Correction) 
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REVISIONS 

RULE 30 DISPOSITION 

30.01 Generally 

After a child has been adjudicated de&linqaent pursuant 

to Rule 29, the court may conduct a disposition hearing imme- 

diately or continue the matter for a disposition hearing at a 

later time. 

(Clarification) 

30.04 Hearing 

Subd. 2 Evidence 

The court may receive any information, except privileged 

communication, that is relevant to the disposition of the caus 

including reliable hearsay and opinions. 

(For consistency) 
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REVISIONS 

RULE 33 PROCEEDINGS WHEN CHILD IS BELIEVED TO BE MENTALLY 

ILL OR MENTALLY DEFICIENT 

33.01 Competency to Proceed 

No child shall be subject to a trial or reference hearing 

for any delinquent act or petty matter while mentally ill or 

mentally deficient so as to be incapable of understanding the 

proceedings or participating in the child's defense. 

(Insert - for consistency) 
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REVISIONS 

RULE 36 JUVENILE TRAFFIC OFFENDER 

36.02 Procedure 

Subd. 5 Detention 

Ge~erned-by-Rtt~e-~8-e~ee~t-t~at-the-eh~~d-m~y-e~~~ 

be-deteifted-ift-a-she~te~-ea~e-~ae~~~t~~ 

Governed by Rule 36.02, Subd. 4 (A)(i) and Rule 18 

except Rule 18.05, Subd. 1 (c), Subd. 5 (a) and Rule 18.09. 

Subd. 16 Admission or Denial 

(C) Admission 

Before accepting an admission by the child the court 
. 

shall determine whether the child understands all applicable 

rights. The court shall make the determinations governed 

by Rule 28763 21.03, Subd. 1 (a) and (d), Subd. 3, 4 and 5 

on the record, or by written document signed by the child 

and counsel, if any, and filed with the court. 

(Correction) 

(B) Denial 

Governed by Rule 21.02 Subd. li-37-47-and-s. When a 

denial is entered the court shall schedule further proceedings 

pursuant to Rule 36, Subd. 18 and 19. 

(Correction) 
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REVISIONS 

RL'LE 38 REFEREE 

38.04 Review 

Subd. 4 The Court 

The judge may grant a review at any time before 

adopting confirming the findings and recommendations of the 

referee. 

(For consistency) 



REVISIONS 

RULE 39 RIGHT TO PARTICIPATE 

39.04 Guardian Ad Litem 

The guardian ad litem of a child or parent of a child 

who is the subject of a petition. has the right to participate 

as such guardian in all hearings. 

(Insert - correction1 

. 



REVISIONS 

RULE 43 PRIVACY 

43.01 Attendance at Hearings 

. . . 

b) the parent(s) and guradian of the child and their 

counsel, guardian ad litem and legal custodian of the 

child, and 

. . . 

(For clarification) 



. 

REVISIONS 

RULE 44 NOTICE 

44.02 Procedure 

Subd. 3 Minimum Required Initial Service 

(B) Child's Counsel, County Attorney, Parent(s), Guardian, 

Custodian and Spouse and Their Counsel 

The court, unless it finds that notice would be ineffectual 

and it would be in the interest of the child to proceed without 

notice, shall issue and cause notice to be served to the persons 

with the right to participate, their counsel and guardian ad 

litem, and the child's custodian not served pursuant to Rule 

44.01, Subd. 3 (A), their-eeanse~-God-gaardian-ad-~~temi the 

child's spouse and the county attorney. 

(Clarification) 

44.03 Content of Summons or Notice 

. . . 

d> a statement ef-rights explaining the right to counsel, 

and 

. . . 

(Clarification) 

I , 
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HHVISIONS HHVISIONS 

RULE 44 NOTICE RULE 44 NOTICE 

44.04 Waiver 44.04 Waiver 

Second paragraph Second paragraph 

However, However, a waiver of a waiver of notice notice in in a a termination termination of parental of parental 

rights matter pursuant to Minn. Stat. 260.22&-e&use-+) rights matter pursuant to Minn. Stat. 260.22&-e&use-+) 
. . 

231, Subd. 3 by a parent requires the written concurrence 231, Subd. 3 by a parent requires the written concurrence 

by theparent's guardian ad litem if the parent is a minor by theparent's guardian ad litem if the parent is a minor 

or incompetent. or incompetent. 

(Correction) (Correction) 
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REvIsIorJs REvIsIorJs 

RULE 45 COPIES OF ORDERS RULE 45 COPIES OF ORDERS 

(Second paragraph) (Second paragraph) 

Copies of court orders shall be sent by the court Copies of court orders shall be sent by the court 

to the persons who have the right to participate, their counsel to the persons who have the right to participate, their counsel 

and guradian ad litem and the county attorney who request and guradian ad litem and the county attorney who request 

such a copy in writing or on the record and to such other such a copy in writing or on the record and to such other 

persons as the court may direct. persons as the court may direct. 

(Clarification] (Clarification] 

! ! 

I I 



RE3ISIONS I. 1 1 

RULE 51 IMMEDIATE CUSTODY 

51.01 Order for Immediate Custody 

Subd. 1 Order Upon Probable Cause 

An order for immediate custody of a child may issue if 

a court judge finds from the facts.set forth separately . . . 

(Correction) 

. 
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REVISIONS &. 
A l 

RULE 52 PRRREARING PLACEMENT (DETENTION) RULE 52 PRRREARING PLACEMENT (DETENTION) 

52.01 Generally 52.01 Generally (NEW) (NEW) 

A child is placed (detained) when: A child is placed (detained) when: 

a) a) taken into custody, pursuant to Minn. Stat. 260.135, taken into custody, pursuant to Minn. Stat. 260.135, 

260.145 or 260.165, 260.145 or 260.165, 

b) b) the court orders placement of the child, pursuant the court orders placement of the child, pursuant 

to Minn. Stat. to Minn. Stat. 260.172 or 260.185 before a disposition, 260.172 or 260.185 before a disposition, 

pursuant to Rule 62 and pursuant to Rule 62 and 

cl cl the fourt orders conditions of release, pursuant the fourt orders conditions of release, pursuant 

to Rule 52.01, Subd. 3, before a disposition, pursuant to Rule 52.01, Subd. 3, before a disposition, pursuant 

to Rule 62. to Rule 62. 

(For Clarification) (For Clarification) 

This will require changing rule numbers after the insert This will require changing rule numbers after the insert 

of Rule 52.01 and correction of any reference to Rule 52. of Rule 52.01 and correction of any reference to Rule 52. 
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REVISIONS 

RULE 52 PREHEARING PLACEMENT (DETENTION) 

52.03 Placement Hearing (Detention Hearing) 

Subd. 5 Evidence 

The court may admit any evidencel_ except privileged 

communications, including reliable hearsay and . . . 

(Clarification) 

52.06 Placement Review 

Subd. 2 Formal Detent&en Placement Review 

(C) Evidence 

Sabjeet-te-eenstit~t~e~a~-~~m~tat~e~s-e~d-~~~~~~eqe~, 

eemmanieatiens~ tThe court may admit any evidence, except 

privileged communication, including reliable hearsay and 

opinion evidence that is relevant to the decision whether 

to continue the detent&en placement of the child. 

(D) Finding Necessary for Continued &ten&en Placement 

At the conclusion of the formal review hearing the court 

may continue the child in detent&en placement if the court 

finds probable cause that: . . . 

(Clarification and consistency) 
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REVISIONS 

RULE 54 FIRST APPEARANCE 

54.03 Hearing Procedure 

Subd. 1 Initial Procedure 

. . . 

f) if the child or the child's parent(s) or guardian 

appear without counsel, explain the purpose of the 

hearing and the possible transfer of custody of the 

child from the parent(s) guardian or custodian to 

another, when such transfer is permitted by law. 

(Clarification) 



REVISIONS 

RULE 55 ADMISSION OR DENIAL 

55.03 Admission 

Subd. 2 Questioning of Person Admitting the Allegations 

of Petition . 

. . . 
I 

c) whether the person acknowledges an understanding 

that a possible effect of a finding that the allegation 

are proved may be the transfer of legal custody of 

the child to another, when such transfer is permitted 

by law. 

(Clarification) 
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REVISIONS REVISIONS 

RULE 55 ADMISSION OR DENIAL RULE 55 ADMISSION OR DENIAL 

55.03 Admission 55.03 Admission 

Subd. 4 Acceptance or Non-acceptance of Admission Subd. 4 Acceptance or Non-acceptance of Admission 

the court shall make a finding within fifteen (15 days the court shall make a finding within fifteen (15 days 

of an admission: . . . of an admission: . . . 

(Insert for clarification) (Insert for clarification) 

Subd. 5 Future Proceedings Subd. 5 Future Proceedings 

(Second paragraph) (Second paragraph) 

If the court makes a finding that the admission has If the court makes a finding that the admission has 

not been accepted, not been accepted, the court shall schedule further proceedings the court shall schedule further proceedings 

pursuant to Rule 51.01, pursuant to Rule 51.01, Rule 51.02 and Rule 58 or Rule 59. Rule 51.02 and Rule 58 or Rule 59. 

(Insert - (Insert - correction) correction) 



I RULE 57 DISCOVERY 

57.03 Scope of Discovery 

Subd. 3 Witnesses 

(A) Generally 

Counsel for a participant and the county attorney shall: 

9 provide to other counsel and the county attorney 

the names and addresses of persons intended to be called 

as witnesses at trial, 

ii) permit other counsel and the county attorney to 

inspect and copy any written or recorded statements 
. 

of the persons intended to be called as witnesses at 

trial and which are within the possession or control 

of counsel or the county attorney, and 

iii) permit other counsel and the county attorney to 

inspect and copy any written summaries within the know- 

ledge of counsel or the county attorney or the substance 

of any oral statements made by such witnesses to counsel 

I or the county attorney or obtained at direction of 

counsel or the county attorney. 

INSERT FOR CONSISTENCY 

(1) Generally 

Counsel for any participant and the county attorne 

may obtain discovery of the identity of each person expected 

to be called as an expert witness at trial and the substance 

of the facts and opinions to which an expert witness is 

expected to testify and a summary of the grounds for each 

opinion. 



. 
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REVISIONS 

RULE 57 DISCOVERY 

(2) Limitations 

Facts and opinions 

to be called as a witnes 

only-as otherwise provid 

(Correction) 

1 ’ 

sld by an expert not expected 

at trial are discoverable 

1 in Rule 57.09. 
-? 
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REVISIONS 

60.01 New Trial 

Subd. 1 Generally 

In granting a new trial 

a) conduct a complete1 

b) open the previous ,t 

testimony or evidence. 

Subd. 2 Stay of Previous Fin 

If the court grants a ne 

stay the finding that the al.1 

been proved. 

Subd. 3 Finding . 

Upon conclusion of the t 

a finding pursuant to Rule 5'3 

60.02 Grounds 

.al, the court shall make 

16. 

The court on written mot 

a participant or the county a 

on any of the following groun 

a) irregularity in the 

any court order or court 

a person was deprived of 

b) misconduct of couns 

c> fraud, misrepresent 

any person with the righ 

guardian ad litem or the 

d) accident or surpri::: 

prevented by ordinary pr 

In of counsel for 

.orney may grant a new trial 

1.C 

tt 

c.s 

P 

a 

a 

lroceedings of the court, 

buse of discretion whereby 

L fair trial,or 

., or 

ion or other conduct of 

to participate, their counsel, 

lounty attorney, or 

which could not have been 

ence, or :: d 

ITION FOR NEW TRIAL 

.e court may either: 

new trial, or 

.a1 and take additional 

.ng 
trial, the court shall 

,ations of the petition have 

; 



REVISIONS 

e> material evidence, 

reasonable diligence cot 

produced at the trial,or 

f) errors of law occur 

to at the time or if not 

in the motion, or 

9) the finding that t:t: 

are proved is not justif 

trary to law, or 

h) if required in the 

60.03 Procedure 

Subd. 1 Basis of Motion 

A motion for a new trial 

the files, exhibits and minu,t 

facts that would not be a pa.:r 

affidavit except as otherwise 

full or partial transcript 0:f 

of the testimony taken at the 

recording thereof may be used 

Subd. 2 Time for Motion 

Notice of a motion for 'a 

pursuant to Rule 44 within fi 

finding .that the allegations 

The motion shall be heard wit 

the finding that the allegati 

unless the time for the hear,i 

for cause shown within the th 

ewly discovered, which with 

d not have been found and 

ing at the trial and objected 

objection is required, assigned 

allegations of the petition 

ed by the evidence or is con- 

nterests of justice. 

shall be made and heard on 

s of the court. Pertinent 

of the minutes may be shown by 

provided by these rules. A 

the court reporter's notes 

trial or other verbatim 

on the hearing of the motion. 

new trial shall be served 

teen (15) days after the 

E the petition are proved. 

in thirty (30) days after 

1s of the petition are proved, 

3 is extended by the court 

rty (30) day period. 



REVISIONS 

Subd. 3 Time for Serving Affidavits 

When a motion for new trial is based on affidavits, 

they shall be served with the notice of motion. The county 

attorney shall have ten (10) days after such service in 

which to serve opposing affidavits pursuant to Rule 45. 

The period may be extended by the court upon an order ex- 

tending the time for hearing under this rule. The court 

may permit reply affidavits. 

Subd. 4 Joinder of Motions 

Any motion to vacate the findings that the allegations 

are proved shall be joined with a motion for a new trial. . 
60.04 New Trial on Court's Own Motion 

The court on its own motion within firteen (15) days 

after the findings that the allegations are proved, with 

the consent of counsel for the persons with the right to 

participate and the county attorney may order a new trial 

upon any of the grounds specified in Rule 60.02. 

(Clarification - Delete old Rule 60 and insert this Rule 60. 

No substantive changes have been made.) 



, 
I 

c 
r 

i/ ’ p 

REVISIONS 

RULE 62 DISPOSITION 

62.03 Pre-Disposition Reports 

Subd. 1 Investigations and Evaluations 

. . . 

b) medical pschological or chemical dependency 

evaluations of the child and any participant. 

Correction 
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REVISIONS 

RULE 62 DISPOSITION 

62.03 Pre-Disposition Reports 

Subd. 4 Discussion 

The person making the pre-disposition report shall dis- 

cuss the contents of the report with the persons who have 

exercised the right to participate unless: . . . 

(Clarification) 

62.04 Hearing 

Subd. 2 Evidence 

The court may receive any information, except privileged 

communications, to the disposition of the cause including 

reliable hearsay and opinions. 

(For consistency) 

62.06 Informal Review 

Subd. 2 Modification of Disposition 

. . . 

b) it appears that a disposition is inappropriate. 

Within twn (10) days of a modification of a deposition, the 

court shall inform in writing those persons entitled to 

notice pursuant to Rule 55 44 of the modification of degas&tian - 

the disposition and the right to a formal review hearing pur- 

suant to Rule 62.07, Subd. 1. 

(Correction) 
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, STATE ( 
SUPR: 

IN RE PR( 
PROCEDURE : 

PETITIt 
FOR AMENDMEN! 

Petitioners list in Ap] 

the Proposed Rules of Procedure 

of the amendments is to make sl 

mandated by the Indian Child Wt 

1963, P.L. 95-605, 1978. Prop< 

quire application of the Act il 

importance of the Federal Stat1 

practioners by the required me: 

and the continued problems fact 

children lead Petitioners to rf 

provided in the Rules of Procec 

LEG; 

The Indian Child Welfa: 

after several years of study. 

area of substantive child welf; 

clause 3, section 8, Article I 

gives Congress the power "to rt 

This and the legal history of 1 

Congress plenary power over re: 

all levels of government in the 

' MINNESOTA 
[E COURT 

'OSED RULES OF 
IR JUVENILE COURT 

s Y 

AND BRIEF 
OF PROPOSED RULES 

ndix A a number of amendments to 

for Juvenile Court. The purpose 

cific the standards and procedures 

fare Act, 25 U.S.C.A. sections 1901- 

ed Rules 1.03 and 37.03 each re- 

appropriate cases. However, the 

e, the complications presented to 

ing of the State and Federal law, 

by Minnesota Indian families and 

,uest that explicit direction be 

re for Juvenile Court. 

HISTORY 

/ Act was passed by Congress in 1978 

ongressional legislation in the 

'e matters is not common. However, 

f the United States Constitution 

ulate commerce . ..with Indian tribes." 

e past two centuries has given 

tions between Indian nations and 

United States. 



Congress has also assumed 

and their resources. Pursuant to findings 

gleaned from extensive hearin by Congress, it was determined that 

specific Congressional finding 

That there i no resource that is more 

rity of Indian 

for membership n an Indian tribe. 
That an ala 

Indian familie 
ingly high percentage of 
are broken up by the re- 

of their children 
from them by no tribal public and private 

centage of such 
Indian foster a 
institutions: a 

adoptive homes and 

exercising their rec- 
ion over Indian child 

recognize the e ential tribal relations 
of Indian peopl and the cultural and 
social standar 
munities and f 

prevailing in Indian com- 

section 1901. 

legislation: 



of Indian cultu e, 

E 

and by providing for 
assistance to I dian tribes in the oper- 
ation of child nd family service programs. 

25 U.S.C.A. section 1902. 

The Indian Child Welfare Act establishes several mechanisms 

and several new legal standards intended to achieve compliance with 

the policy enunciated above. 

The long term goals of 

_;. 

self-determination by Indian tribes in 

matters of child welfare and r ducing placements out of Indian homes 

and communities are furthered by the following key features of the 

Act: 

1. requiring notice t tribes and authorizing their partici- 

pation in state court foster re placement matters: 25 U.S.C.A. 

sections 1911-1912. 

2. providing full h and credit to determinations and 

orders of tribal courts; 25 U.S.C.A. section 1911. 

3. establishing stringent standards for'state court remov- 

als of Indian children from their families: 25 U.S.C.A. section 1912. 

4. setting out "preferences" which favor placement of 

Indian children with extended family members, tribally approved 

foster homes, state licensed Indian foster homes, and Indian approved 

or operated institutions befor placement with any non-Indian home 

or institution; 25 U.S.C.A. s 

5. allowing parents, custodians, and tribes to 

return to Court at any time to invalidate foster care placements or 

terminations of parental right when such placements and terminations 

were done in violation of the 25 U.S.C.A. section 1914. 

6. providing a mechan for Indian tribe.. reassumption of 

- 3 - 
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(d) a citation to the subdivision of Minn. Stat. 
260.015, Subd. 19, 20, 21 22, or 23 on which the petty 
petition is based togethe with a recitation of the relevant 
portion of the subdivisio . 

In petty matters involvincJ an Indian child the petition 
shall include the following additional information: 

(a) 
havfieen made to 
rehabilitative p 
the Indian famil 

(b) a detailed 
emotional or 

RULE 20. RAIGNMENT 

Rule 20.03. Hearing Procedure./ 

Subd. 1. Initial Procedur 
e 

. At the commencement of the 
hearing the court shall on the record: 

(a) verify the name, 

: 

ge and residence of the child who 
is the subject of the mat er, and 

(b) determine whether all necessary persons are present 
and identify those presen for the record, and 

(cl determine whether the child is either represented by 
counsel or waives counsel pursuant to Rule 15, and 

(d) in petty matters 1 nquire whether the child is an 
Indian child and, if so, +hether the child resides or is 
domiciled on a reservation that has exclusive jurisdiction 
over child custody matters and whether the child is a ward 
of a tribal court, and 

(e) determine whether notice 
and- not, 

requirements have been met 
whether the a fected persons waive notice, and 

(f) if the child appe rs without counsel, explain to the 
child, the child's parent s) and guardian and Indian 
custodian, if present, child's right to counsel, right 
to remain silent and ot basic rights, and 

m if the child ap rs without counsel, explain to the 
child, the child's pare s) and guardian and Indian 
custodian, if present, purpose of the hearing and the 
possible consequences o he hearing. 

4 



Chippewa Tribe, Inc. (covering 

Minnesota Sioux Tribe have sig 

Minnesota authorizing Minnesot 

their children until tribal co 

neighboring states, such as th 

in Wisconsin and Oglala and Si 

have active children's courts s 

jurisdiction over cases of tri 

The "child welfare" ex 

Minnesota unfortunately has no 

people around the United State 

Indian Affairs survey in July, 

children were placed in adoptiv 

non-Indian children, and in fo 

than non-Indian children. Mor 

children were legally placed o 

did not include informal and i 

of Hearings of U.S. Senate Se1 

95th Congress on S.1214, Augus 

A University of Minnesl 

of children has substantially : 

family's stability and their cm 

which presumably lead to the rl 

Joseph Westermayer, "The Ravagl 

. 

the other Reservations) and the 

zd compacts with the State of 

state court jurisdiction over 

rts are established. Tribes in 

Lac Courte Oreilles and Menominee 

seton-Wahpeton in South Dakota, 

lich have intervened in or taken 

31 members living in Minnesota. 

2rience of Indian families in 

differed from that of Indian 

‘ The Association of American 

1976, showed that Minnesota Indian 

homes at a rate 390% higher than 

zer homes at a rate 1,650% higher 

than one of every six Indian 

aside of their own homes. (This 

stitutional placements.) Record 

zt Committee on Indian Affairs, 

4, 1977, pp. 570-571. 

:a study has shown that removal 

zgative effects on the Indian 

?ability to resolve the problems 

nova1 in the first place. Dr. 

of Indian Families in Crisis" 
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in The Destruction of American 

pp. 47-56 New York, Assoc. of 

The years since passag 

have not seen much improvement 

The Minnesota Departme 

Annual Report for the year end 

the number of Indian children 

the past decade. However, the 

Indian children adopted in thi 

into white homes and 3 were ad 

parent was Indian. "Adoption 

1981," Minnesota Department of 

19, P* 18, Tables 24, 25, p. 2 

adoptions of Indian children f 

encouraging, but the trend of 

Indian homes continues in dire 

Indian Child Welfare Act. 

A survey of children i: 

County in 1980 showed that one 

Indian, far outweighing their 

recently, an August, 1981, Hen: 

children in out-of-home placem 

Cndian Families, Steve Unger, ed., 

nerican Indian Affairs, 1977. 

of the Indian Child Welfare Act 

in these numbers. 

I of Public Welfare's Adoption 

lg June 30, 1981, shows that 

is declined substantially in 

Zeport shows that of the 42 

year, 31 or 74% were adopted 

)ted into homes where only one 

knual Report Year Ending June 30, 

Qblic Welfare, St. Paul, Table 

The reduction in numbers of 

nn 139 in 1971 to 42 in 1981 is 

.acing Indian children in non- 

: opposition to the aims of the 

out-of-home placements in Hennepin 

.n five children in foster homes were 

:oportion in the population. More 

!pin County study shows that of 714 

Lts, 152 or 21% are Indian children. 



* 
. 

1 I 

The same survey shows that Indians are just over 1% of the Hennepin 

County population. "Comparison of Children in Placement by Racial 

Group," Research and Evaluation Unit, Management and Planning Div- 

ision, Hennepin County Community Services, Department, November 13, 

1981. 

The Hennepin County study reveals other differences in how 

Indian children are treated. Twice as many Indian children (propor- 

tionately) are in placement because of Juvenile Court dependency or 

neglect proceedings as are white children. Ibid, p. 4. Forty- 

eight percent (48%) of Indian children's current case plans had not 

been completed; while only 19% of white children faced this deficit. 

Ibid, p. 6. Indian children in foster care and institutions are 

visited by their social workers significantly less often than are 

white or black children. Ibid, pp. 8, 9, and 10. 

Several points should be made concerning Hennepin County's 

statistics. The children include those placed by Court order and 

those placed voluntarily by their parents. The disproportionate 

experience of Indian children does not come from explicit policies 

which say "discriminate against Indian families." The Department's 

administration claims to have taken steps to reduce both out-of-home 

placements and disproportionality., 

near the Northern Minnesota 

Chippewa Tribe Reservations the same tendency. Indian children 

are statistically in each county's foster care 

system, with only Beltrami showing foster care and child pro- 

tection statistics for Indian hildren roughly comparable to those of 

their over-all population. Ma y 1 Duroche, "Services for Indian Children" 



in CURA Reporter, Vol. 12, No. 

of Minnesota Center for Urban 

IMPLICATI 

The Indian Child Welfa 

tive burdens on the profession 

achieve justice and equity as 

Indian children in status offe 

dependency, and termination of 

These requirements aim at goal 

and policies which also seek t 

with due regard to racial, cul 

sections 260.011, subd. 2, 259 

260.181, subd. 3. 

Despite the congruence 

nation-wide application, its t 

don't always fit the Minnesota 

Welfare Act goes beyond Minnes 

differences require a sophisti 

by social workers, attorneys, 

blend will not only defeat the 

result in unwanted legal conset 

care placement and termination 

a court to invalidate placemen 

with key parts of the Act. 25 

has no time limits, and placem I 

Act can never be permanent for 

3, September 1982, pp. 4, 5, University 

Regional Affairs. 

JS FOR PRACTICE 

! Act imposes procedural and substan- 

of law and social work in order to 

Lnnesota Courts decide the fate of 

;e and petty matters, neglect and 

aarental rights cases and in adoptions. 

consistant with Minnesota's own laws 

protect children and preserve families 

oral, and religious background, M.S.A. 

.9, subd. 2, 259.40, subd. 8, and 

)f goals, because the Federal law has 

:minology and procedural assumptions 

sodel. Substantively, the Indian Child 

:a law in several respects. These 

lted melding of State and Federal law 

Id judges. Failure to achieve this 

jurposes of the Act, but may also 

lences. For example, parties in foster 

,f parental rights actions may petition 

; or terminations which do not comply 

J.S.C.A. section 1914. This provision 

its achieved without due regard to the 

;he child or fosters family. Ibid. 
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Further, Indian people denied 1 

other Federal laws, may bring E 

such wrongs. 42 U.S.C.A. secti 

The following examples 

substantive pitfalls which can 

practitioners are carefully guj 

The Indian Child Welfal 

offenders, truants, and runaway 

when it comes to the question c 

section 1903. Thus, a county r 

under M.S.A. section 260.015, e 

positional alternatives spellec 

lb) I WI W), (4 I (f), (h)L 

ask for a court order of an oul 

paragraphs (c) or (g) of the a1 

tried and proven. 25 U.S.C.A,. 

Indian Child Welfare Act's noti 

must also prove, among other t1 

child by the parent or Indian c 

emotional or physical damage tc 

be by clear and convincing evic 

testimony. Ibid. 

In a similar vein, Minr 

parental rights on the grounds 

is neglected and in foster car6 

However, parental rights to an 

these grounds alone. 25 U.S.C, 

id 

" 

?S 

le 

t 

3. 

I 

. 

leir rights created by the Act and 

idera civil rights actions to redress 

In 1983. 

ndicate some of the procedural and 

!asily result in a legal morass unless 

.ed. 

I Act essentially equates petty 

1 with neglected or dependant children 

out-of-home placement. 25 U.S.C.A. 

.y establish a finding of truancy 

Ibd. 19, and then proceed with the dis- 

out in M.S.A. section 260.194, subd. 

lr (i). However, should the County 

of-home placement, pursuant to 

ve statute, additional issues must be 

'ection 1912(e). Not only must the 

!e requirements be met, but petitioner 

ngs, that "continued custody of the 

stodian is likely to result in serious 

the child." Ibid. Such proof must 

rice, including qualified expert 

!sota Statutes allow termination of 

:hat, among other reasons, the child 

M.S.A. section 260.221 (b) (7). 

ndian child may not be terminated on 

,. section 1912(f). Instead, proof 
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beyond a reasonable doubt of likelihood of serious emotional or 

physical damage, including expert testimony, must base a 

judicial determination that of parental rights is 

appropriate. Ibid. 

At the very first of a child protection matter, social 

service and legal personnel now be inquiring into the possible 

Indian status of the child. child protection agency is 

authorized to effect an of an Indian child to 

prevent "imminent physical to the child." 25 U.S.C.A. 

section 1922. However, child is the ward of a Tribal Court 

or resides on a tribal ion which has not authorized State 

Court jurisdiction, the matter ust be expeditiously turned over to 

the Tribal Court. 25 U.S.C.A. 

0 

sections 1911, 1922. Failure to make 

appropriate inquiries or to give notice may later result in invali- 

dation of Minnesota Juvenile C urt decisions and placements. 25 U.SX.A. 

section 1914. I 

A rule mandating early and specific inquiry into a child's 

Indian status will aid in compliance with the placement preference 

section of the Act, which mand tes exhaustion of family, tribal, and 
d 

other Indian placements prior t/o placement in non-Indian homes and 

institutions. 25 U.S.C.A. section 1915(b). 

CONICLUSION 

In 1980, 708 children as Indians were in out-of- 

home placements in Minnesota. A significant number of these children's 

cases are subject to the India Child Welfare Act. The Indian Child 

Welfare Act requires Minnesota service agencies and courts to 

skillfully mix and apply proce ural d and substantive requirements of 



Federal and State laws. Incon ruities between the Minnesota system 
4 

and the superior Federal requi ements make unguided practice in the 

field legally dangerous. It i legally dangerous not only because 

discovery of errors in applica 
t 

ion of the Act may require time- 

consuming and expensive remedi a tion, but more importantly because 

such errors may result in inva 1 idation of Minnesota court determi- 

nations and considerable disru tion of children's placements. P 
Petitioners urge adopt-on of a revised set of Rules of 

I 
Procedure for Juvenile Court w 

h 
ich will give specific guidance to 

attorneys and judges as they l'tigate and adjudicate the status 
i 

of Indian children in Minnesota. 

R spectfully e submitted, 

,,“ ,_ .-- 1 ‘: 
i ‘iS’M 

es E. Wilkinson 
enile Law Project 

LeLgal Aid Society of Minneapolis, Inc. 
2929 Fourth Avenue South 
Minneapolis, Minnesota 55408 
(612) 827-3774 

&f-J t ~~a- 
Janet C. Werness 

uthern Minnesota Regional Legal Services 
Paul American Indian Center Office 

Payne Avenue 
Paul, Minnesota 55.101 

776-8592 

L gal Services Advocacy Project ) 



RULE 3, RIGHTS TO PARTICIPATE 

Rule 3.05, Riqht of Indian Chiid's Tribe and Indian Custodian. 
When the child who is the subject of a petition involvinq petty 
matters is Indian, as defined in the Indian Child Welfare Act, 25 
USCA, Chapter 21, Section 19021 the Indian Child's tribe and the 
Indian custodian have the riqht to participate in all hearinqs. 

RULE 4. RIG T TO COUNSEL 

Rule 4.03, Riqht of an Indian hustodian to Counsel. In petty 
matters when the Ind 
the Indian custodian is entitlea 
appointed by the court ai -' 

to representation by counsel 
t public expense. The court may notify 

Interior who shall pay reasonable fees and 
the Indian Child Welfare Act, 25 USCA, 

the Secretary of 
expenses pursuant 
Section 1912(b). 

the 
& 

RULE 8. ) PRIVACY 

RULE 8.01 Attendance at Heari gs. 

Only the following may at : end hearings: 

(a) the child, guardi n ad litem and counsel for the 
child, and " 

(b) the parent(s) or guardian of the child and their 
counsel and guardian ad litem and custodian of the child, 
and 

(cl the spouse of the 

(d) the county attorne 

(e) persons requested y the child, the county attorney, 
or the parent(s), ian of the child, and 

(f) persons authorized by the court under such 
conditions as the court ma approve, and 

(g) persons authorized by statute under such conditions 
as the court may approve, b nd 

(h) in petty matters, A 

(i) in petty matters, i 

child's tribe. 

RULE 9. 

Rule 9.05. Notice in Petty Mat: 

N 

c e 

.e Indian custodian, and 

representative of the Indian 

IOTICE. 

!rs Involving an Indian Child. 



. 

Subd. 1. Indian Custodial 
involving an Indian child, the 
served with notice in the manz 
(A)(2). The county attorney z 
tribe by registered mail, ret= _ 
pending proceedinqs, and of tht 
the notice to the tribe shall2 
their counsel. 

Subd. 2, Timinq. No pet1 
child shall be heard until at? --: 
notice by the parent or Indian 
that the parent or Indian cusc 
request, be granted up to twez 
the proceeding. 

Subd. 3. Contents of Notic 
matter involving an Indian chz 
shall include the followinq a'% 

(a) the name of the Q 

(b) the Indian child> 

(cl the name and add: 

(d) a statement of the 
or Indian custodians and: 
intervene in the proceed& 
additional days to prepaE 

(e) the location, mai- 
of the court, and 

(f) a statement of tk 
custodians or the Indian 1 
to transfer the proceedi?i; 
court. and 

w a statement in th 
child custody proceedinqs 
confidential basis, triba 
confidential the informat 
concerninq the particular 
anyone who does not need- 
exercise the tribe's rig6 
Act. 

RULE 10. COP 

Court orders shall be sta 
a copy of the written order s:h 
child's counsel, the county a,t 
guardian of the child and thei 

C 

r 

k 
a 
n 

e 

'd 
e 

f 

c i 

I 
b 

a 

'C 

. 

and Tribe. In petty matters 
hild's Indian custodian shall be 

allowed by Rule 9.02, Subd. 2 
11 notify the Indian child's 

receipt requested, of the 
riqht to intervene. Copies of 

served on all other parties and 

matters involving an Indian 
ast ten days after receipt of 
ustodian and the tribe, provided 
ian, or the tribe, shall, upon 

additional days to prepare for 

1. In the case of a petty 
the notice required by Rule 9.03 

tional information: 

ian child, and 

tribal affiliation, and 

s of the county attorney, and 

riqht of the biological parents 
le Indian child's tribe to 
; and to have, on request, twenty 
for the proceedinqs, and 

,nq address and telephone number 

right of the parents or Indian 
lild's tribe to petition the court 
1 to the Indian child's tribal 

notice to the tribe that since 
ire usually conducted on a 
officials should keep 
)n contained in the notice 
zoceedinq and not reveal it to 
le information in order to 
under the Indian Child Welfare 

ES OF ORDERS 

rd on the record at the hearng or 
-1 be mailed to the child, the 
)rney and the parent(s), and 
counsel present at the hearing. 

2 



Copies of court orders sh 
counsel, the county attorney a 
the child and their counsel wh 
on the record and to such othe 

In petty matters involvin 
custodian and the child's trib 
copies of court orders. 

RULE 16. IMM 

Rule 16.04. Indian Children. 
juvenile court jurisdiction so 
not be taken into immediate cu 
51.04. 

RULE 19. 

RULE 19.01. Procedure for Pet 

Subd. 1. Drafting. A peti 
be a citation pursuant to Minn 
260.194. A petition alleging 
matter pursuant to Minn. Stat. 
petition. 

h 
j 
c L 

Subd. 2, Filing. A petty 
with the court-by a peace offi 
to Minn. Stat. 260.132. 

'E C E 

Subd. 3. Endorsement. W 
by a peace officer or attendan 
the court may by rule or by or 
a copy of the petty petition t 
and the endorsement of the cou 
petition prior to the issuance 
When an endorsement required b 
reasonable period of time, the 

Subd. 4. Contents of Pet 
petition filed with the court 

(a) the name, date of 
address of the child, and 

(b) the names, reside 
the child's parent(s) whe 

(cl the name, residen 
child's guardian if there 
custody or control of the 
relative if no parent or 1 

e 
j 

! ( 
\ 

Ll be sent to the child, child's 
1 the parent(s) and guardian of 
request such a copy in writing or 
persons as the court may direct. 

an Indian child the Indian 
shall also be provided with 

)IATE CUSTODY 

Ln Indian child subiect to 
?ly because of a petty matter may 
:ody except pursuant to Rule 

PETITION 

! Petition by Citation. 

ion alleging a petty matter may 
Stat. 260.132 or Minn. Stat. 
petty matter as a delinquency 

Z60.194 shall be by a delinquency 

petition may be filed directly 
3r or attendance officer pursuant 

?n a petty petition is filed 
z officer directly with the court, 
?r in a particular matter, require 
be sent to the county attorney 

:y attorney on or with the petty 
>f notice pursuant to Rule 9. 
court rule is not made within a 

petty petition may be dismissed. 

f Petition. Every petty 
Iall contain: 

mirth, residence and post office 

:es and post office addresses of 
known, and 

z and post office address of the 
is one, of the person having 
:hild, or of the nearest known 
lardian can be found, and 

3 



(d) a citation to the subdivision of Minn. Stat. 
260.015, Subd. 19, 20, 21 22, or 23 on which the petty 
petition is based togethe with a recitation of the relevant 
portion of the subdivisio . 

In petty matters involvinb an Indian child the petition 
shall include the followinq additional information: 

(a) a detailed statem nt of the specific efforts that 
havaeen made to providelremedial services and 
rehabilitative proqrams designed to prevent the break up of 
the Indian family, and the Indian family, and 

(b) a detailed statemdnt of the nature of the serious 
emoGna1 or physical damdge that is likely to result to the 
child if the child is lef$ in the custody of the parent(s), 
quardian or Indian custodian. 

RULE 20. P 

Rule 20.03. Hearing Procedure. 

Subd, 1. Initial Procedure 
hearing the court shall on the 

(a) verify the name, z 
is the subject of the matt 

(b) determine whether 
and identify those present 

(cl determine whether t .he child is either represented by 
counsel or waives counsel F ursuant to Rule 15, and 

(d) in petty matters j 
Indian child and, if so,: 
domiciled on a reservatiE 
over child custody matteE 
of a tribal court, and 

(e) determine whether 
and- not, whether the al 

(f) if the child appez 
child, the child's parentr 
custodian, if present, tht 
to remain silent and other 

0 if the child app'ez 
child, the child's parent1 
custodian, if present, tht 
possible consequences of I 

.RAIGNMENT 

P . 
r 

I 
g 
e 

I a 

n 
f 

At the commencement of the 
ecord: 

e and residence of the child who 
!r, and 

.ll necessary persons are present 
for the record, and 

lquire whether the child is an 
iether the child resides or is 
that has exclusive jurisdiction 
and whether the child is a ward 

lotice requirements have been met 
'ected persons waive notice, and 

s without counsel, explain to the 
~1 and guardian and Indian 
child's right to counsel, right 
basic rights, and 

s without counsel, explain to the 
;) and guardian and Indian 
purpose of the hearing and the 
le hearing. 
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Chippewa Tribe, Inc. (covering 

Minnesota Sioux Tribe have sig 

Minnesota authorizing Minnesot 

their children until tribal co 

neighboring states, such as th 

in Wisconsin and Oglala and Si 

have active children's courts 

jurisdiction over cases of tri 

The "child welfare" ex 

Minnesota unfortunately has no 

people around the United State 

Indian Affairs survey in July, 

children were placed in adoptiv 

non-Indian children, and in fo 

than non-Indian children. MO11 

children were legally placed o 

did not include informal and i 

of Hearings of U.S. Senate Sell 

95th Congress on S.1214, Augus 

A University of Minnes 

of children has substantially 

family's stability and their c 

which presumably lead to the r 

Joseph Westermayer, "The Ravag 
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ec 
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ot 

ne 

ay: 

em 
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.he other Reservations) and the 

d compacts with the State of 

state court jurisdiction over 

ts are established. Tribes in 

Lac Courte Oreilles and Menominee 

eton-Wahpeton in South Dakota, 

.ich have intervened in or taken 

.l members living in Minnesota. 

rience of Indian families in 

differed from that of Indian 

The Association of American 

,976, showed that Minnesota Indian 

homes at a rate 390% higher than 

.er homes at a rate 1,650% higher 

than one of every six Indian 

side of their own homes. (This 

!titutional placements.) Record 

!t Committee on Indian Affairs, 

4, 1977, pp. 570-571. 

.a study has shown that removal 

kgative effects on the Indian 

lability to resolve the problems 

Ioval in the first place. Dr. 
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Rule 20A.02. Determination of , 
child has previously resided o: 
where the tribe exercises exc11 
custody proceedings the court 1 
detemine whether the child is , 
child is a ward of the tribal I 
shall be dismissed. 

If the Indian child curre: 
reservation where the tribe exl 
child custody proceedinqs, the 
dismissed. 

Rule 20A,03. Transfer to Trib( 

Subd. 1. Requests for Tr( 
Indian custodian or the Indian 
writinq, request the court to 
proceeding to the tribal court 
request is made orally it shal 
court and made a part of the ri 
shall be made promptly after rN 

Subd. 2. Transfer. Upon r 
by a parent, Indian custodian 1 
court must transfer unless eit 
transfer, the tribal court dec 
determines that good cause to 
transfer. 

Subd. 3. Good Cause Not 
believes or any party asserts 
exists, the reasons for such b 
in writing and made available 
for transfer. Good cause not 
followinq circumstances exist: 

(a) 
petmon 

The proceedinq wa 
to transfer was 

file the petition prompt1 
hearina. or 

(b) The Indian child 
objects to the transfer, 

(cl The evidence nece 
be adequately presented i 
hardship to the parties o 

(d) The parents of a 
not=ailable and the chi 
with the child's tribe or 

.risdiction. If the Indian 
been domiciled on a reservation 
;ive jurisdiction over child 
Iall contact the tribal court to 
ward of the tribal court. If the 
urt the state court proceedings 

ly resides or is domiciled on a 
cises exclusive -jurisdiction over 
Itate court proceedings shall be 

Court. 

ksfer. Either parent, the 
rhild's tribe may, orally or in 
*ansfer the Indian child custody 
If the child's tribe. If the 
be reduced to writinq by the 
ford. A request for transfer 
:eiving notice of the proceedinq. 

!eipt of a request to transfer 
- the Indian child's tribe, the 
x parent objects to such 
.nes jurisdiction, or the court 
Le contrary exists for denying the 

) Transfer. If the court 
iat qood cause to the contrary 
.ief or assertion shall be stated 
) the parties who are petitioning 
) transfer may exist if any of the 

at an advanced stage when the 
!ceived and the petitioner did not 
after receivinq notice of the 

; over twelve years of aqe and 

sary to decide the case could not 
the tribal court without undue 
the witnesses, or 

lild over five years of aqe are 
1 has had little or no contact 
nembers of the child's tribe. 

6 



Socio-economic conditions and the perceived inadequacy of 
tribal or Bureau of Indian Affairs social services or judicial 
systems may not be considered in a determination that qood cause 
exists. 

The burden of establishing good cause to the contrary shall 
be on the party opposing the transfer. 

Subd. 4, Tribal-State Agreements. Where Minnesota has 
entered into an aqreement with the Indian child's tribe regarding 
child custody jurisdiction the court shall follow the provisions 
of that aqreement in determini.lg jurisdiction and effectuating 
any transfer of jurisdiction. 

RULE 21. 

Rule 21.93. Admission. 

Subd. 1, Questioning of hild, Child's Parent(s) or 
Guardian, and Indian Custodian 

Before accepting an ion by the child the court shall 
determine whether the child 
understand all applicable 

the child's parent(s) or guardian 
The court shall on the record, 

or by written document signed y the child and child's counsel, 
if any, and the child's parent 
court, determine the following 

(a) whether the child 
guardian, if present, undl 

(i) the na' 

(ii) the ric 

(iii) the prl 
state j 

reason# 

1 or guardian filed with the - 

a 
r 

nd the child's parent(s) or 
stand: 

re of the offense alleged, and 

t to a trial, and 

umption of innocence until the 
oves the allegations beyond a 
le doubt, and 

(iv) the ric 

(VI the ric 
behalf 

t to remain silent, and 

t to testify on the child's own 
and 

(vi) the ric 
onesel 

h 
? 
t to confront witnesses against 

and 

(vii) the ric 

(b) whether the child 
behavior constitutes the 

t to subpoena witnesses, and 

nderstands that the child's 
t which is admitted, and 



(c) whether the child~makes any claim of innocence, and 

(d) whether the plea made freely, under no threats or 
promises, and 

(e) in a delinquency atter, whether the child 
understands: 

(i) sible effect a finding that the 
of delinquency are proved or 

of delinquency may have 
to refer the child for 

an adult, and 

(ii) the possible effect an 
has on 

sentend 

(iii) where I 
an ad-j1 
qovernt 

In petty matters where tht 
also determine that the child'5 
above rights. 

Subd. 2. Factual Basis fol 
refuse to accept an admission I 
the admission. 

Subd. 3. Withdrawal of Ai 
with the court: 

(a) a child may at anJ 
showing that withdrawal iI 
injustice, or 

(b) the court may allc 
before a finding on a petj 

Subd. 4. Admission to a I 
Offense. With the consent of 
approval of the court, the chi: 

(a) an admission to a 
offense of lesser degree, 

(b) an admission to a 
the original petition. 

An admission to a lesser : 
of lesser degree may be enterei 
petition. If an admission to z 

ng in adult court, and 

@icable, that dispositions after 
.ication of delinquency are not 
. by the Indian Child Welfare Act. 

child is Indian the court shall 
Indian custodian understands the 

Admission. The court shall 
less there is a factual basis for 

mission, After filing a motion 

time withdraw an admission after 
necessary to correct a manifest 

I a child to withdraw an admission 
ion for any fair and just reason. 

ksser Offense or a Different 
.he county attorney'and the 

shall be permitted to enter: 

.esser included offense or to an 
kr 

.ifferent offense than alleged in 

eluded offense or to an offense 
without an amendment of the 
I offense different than that 

8 



We 
I 

, . 

alleged in the petition is the petition must be amended 
on the record or a new petitio must be filed with the court. 

Subd. 5. Acceptance or l&n-acceptance of Admission. The 
court shall make a finding wit 
admission: 

in fifteen (15) days of an 

(a) that the admissio has been accepted and allegations 
of the petition have been proved, 

" 
or 

(b) that the admissio has not been accepted. 

Subd. 6. 
admission and makes a finding 

Future Proceedi\;:; H,~;l;;;;,;;c~;t;,," 

petition are proved the court 
pursuant to Rule 30. 

hall schedule further proceedings 

RULR 28. POST-TRIAL MOTIONS 

Rule 28.04. Violation of Indiat. Child Welfare Act. 

Any Indian child who is the sub-ject of a petition involving 
a Petty matter, any Parent or Indian custodian from whose custody 
such child was removed, and the Indian child's tribe may petition 
the court to invalidate such action upon a showinq that such 
action violated any provison of 25 U.S.C.A. S(51911, 1912 or 1913. 

RULE 30. EISPOSITION 
. . 

Rule 30.015. Placement of Indian Children. 

Subd. 1. Placement Preference. In any disposition of a 
petty matter involving placement of an Indian child the child 
must be placed in the least restrictive settinq which most 
approximates a family, in which the child's special needs may be 
met, and which is in reasonable proximity to the child's home. 
Preference must be given in the followinq order, absent qood 
cause to the contrary, to placepent with: 

(a) a member of the Inldian child's extended family; 

(b) a foster home, licensed, approved or specified by 
the Indian child's tribe, whether on or off the reservation: 

(d) an institution for 
tribeor operated by an In 
program suitable to meet.t 

The Indian child's tribe m 
preference by resolution and th 
followed so lonq as the criteri 

C k i 
e 

(cl an Indian foster h me licensed or approved by an 
aut=ized non-Indian licensing authority; 

I 
lhildren approved by an Indian 
an organization which has a 
I child's needs. 

establish a different order of 
order of preference shall be 

enumerated in Subd 1. are met. 



Subd. 2. Good Cause to 4 odify Preferences. 

For purposes of foster c&e or other placement, in petty 
matters, a determination of good cause not to follow the order 
preference set out above sha:Ll be based on one or more of the 
following considerations: 

of 

(a) The request of tte bioloqical parents or the child 
when the child is of sufficient aqe, or 

(b) The extraordinary physical or emotional needs of the 
child as established by testimony of a qualified expert 
witness. 

The burden of establishink the existence of good cause not 
to follow the order of preferences established in 
Subdivision 1 shall be on(the party urging that the 
preferences not be followted. 

Rule 30.03 

Subd. 1. Investigations end Evaluations. 
order an investigation of the 

The court may 

environment of the child and m 
ersonal and family history and 
dical, 

dependency evaluations of the 
psychological or chemical 

(a) at any time after the allegations of a petition have 
been admitted or proved, or 

(b) at any time before the allegation of a petty 
petition have been proved, or 

(c) before the allegla.ions of a delinquency petition 
have been proved with the consent of the child, child's 
counsel and the parent(s) or guardian of the child. 

The court may also orderL 
Indian child, an investiqatioln 
set forth in Rule 30.015. 

Subd. 2. Placement. With 
any time or without consent of 
a petition alleging the child t 
Stat. 260.015, Subd. 5(a) or 111 
place the child with the conser 
Corrections in an institution n 
Corrections for the detention, 
of persons adjudicated to be 61~ 
investigation and evaluations n 
30.03, Subd. 1. 

n a petty matter involvinq an 
E the placement preferences as 

?e consent of the child at 
?e child after the allegations of 
be delinquent pursuant to Minn. 
have been proved, the court may 
of the Commissioner of 

intained by the Commissioner of 
iagnosis, custody and treatment 
inquent in order that the 
t be conducted pursuant to Rule 

I : LO 



Subd. 3. Advisory. The court shall advise the child, 
the child's counsel, the county attorney and the child's 
parent(s) and guardian and Indkan custodian and their counsel 
present in court that a pre-disposition investigation is being 
ordered, the nature of the evaluations to be included and the 
date when the resports resulti,lg from the investigation are to be 
filed with the court. 

Subd. 4. Filing and Insp ction 
making the report shall file t e report twenty-four (24) hours 
prior to the time scheduled fo 
reports shall be available for 
child's counsel, i 

of Reports. The person 

the disposition hearing and the 
inspection and copying by the 

the county at orney and counsel for the 
parent(s) and guardian and-Ind! 
the child or the child's pareni 
represented by counsel, the co\ 
reports by the child or the ch: 
court determines it is in the 1 

Subd. 5. Discussion of Cc 
preparing the pre-disposition I 

of the report with the child aI 
Indian custodian of the child 1 
counsel for the parent(s) and ( 
the record or in a written stai 
complete discussion of the reps 

Subd. 6, Discussion of Cc 
Court. The court may limit the 
contents.of the report with the 
and Indian custodian of the ch: 
pre-disposition report, if the 
in the best interests of the cl 
on the court's own motion, up01 
counsel or the counsel for the 
custodian of the child or on tl 
making the pre-disposition reps 

Rule 30.05 

The disposition order made 
written findings of fact to su] 
shall also set forth in writinc 

(a) why the best inte: 
the disposition ordered, i 

(b) what alternative I 
court and why such recommc 

(cl in a disposition : 
mat= shall state specif 
preferences of Rule 30.01. 

'a 
( ” r 
1 
e 

n custodian of the child. When 
s) and guardian are not 
t may limit the inspection of 
d's parent(s) and guardian if the 
st interest of the child. 

An 
JU 
l:e 

tents of Reports. The person 
port shall discuss the contents 

the parent(s) and guardian and 
less the child's counsel or 
ardian of the child objects on 
ment filed with the court to a 
t with their client. 

I 
n 

1 

e 
n 

i 
n 

tent of Report-Limitation by 
extent of the discussion of the 
child, the parent(s) and guardian 
d by the person preparing the 
ourt finds the limitation to be 
Id. The limitation may be made 
the objection of the child's 
larent(s) and guardian or Indian 

written request of the person 
t. 

by the court shall contain 
lort the disposition ordered and 
the following information. 

sts of the child are served by 
.d 

spositions were recommended to he 
[ations were not ordered. and 

)r an Indian child in a petty 
rally whether the placement 
were followed, and, if not, what 

11 



the court found to be good cause for failure to follow the 
placement preference. 

Rule 34.02 

Subd. 1. By Statute or Rule. Juvenile court records 
shall be available for inspection, copying and release as 
required by statute or these r;lles. 

Subd. 2. No Order Requir'ed 

(a) Court and Court PI 
records shall be available 

(b) Child's Counsel, ( 
Child's Tribe. Juvenile I 
be available for inspectit 
child's counsel, guardian 
tribe. 

(c) County Attorney. 
be available for inspecti, 
county attorney. However 
action taken on it for OVI 
require an ex parte showil 
inspection, release or co] 
necessary and in the best 
safety, or the functionin 

(d) Counsel and Guard 
Parents(s) and Guardian. 
available for inspection, 
and guardian ad litem for 
or Indian custodian. 

rsonnel, Juvenile court 
to the court and court personnal. 

uardian Ad Litem, and Indian 
nurt records of the child shall 
n, release to and copying by the 
ad litem, and Indian child's 

Juvenile court records shall 
n, release to and copying by the 
if the matter has not had court 

r one (1) year, the court may 
g by the county attorney that 
ying of the court records is 
interest of the child, the public 
of the juvenile court system. 

n Ad Litem for Child's 
uvenile court records shall be 
elease to or copying by counsel 
he child's parent(s) or guradian 



RULE 39, RIGHT TO PARTICIPATE 

Rule 39.07. Riqht of Indian dhild's Tribe and Indian 
Custodian. When the child who is the subject of.a petition is 
Indian, as defined in the Indian Child Welfare act, 25 USCA, 
Chapter 21, Section 1903, the Indian Child's tribe and the Indian 
custodian have the right to participate in all hearings. 

RULE 40. RIGHT TO COUNSEL 

Rule 40.01. Right of Child anb Parents(s) to Separate Counsel 

Subd. 1. Generally. The 
represented by an attorney who 

hild has the right to be 
act as the child's counsel 

and who shall not be counsel f the parent(s) or guardian. 

The parent(s) and guardia 
P 

of the child have the right to be 
represented by an attorney who shall act as their counsel. 

Subd. 2. Advisory of Ri to Counsel. 
parent or guardian who is not 

Any child, 

in court, shall be advised of 
epresented by counsel, if present 
he right to court appointed 

counsel by the court on the 
any hearing. 

or in writing, at or before 

Subd, 3. Appointment oft Counsel, 

(a) Child. e child cannot afford to retain 
counsel; the child is 
counsel appointed by the 

to representation by 
at public expense. However, 

the court may order, giving the parent(s) a reasonable 
opportunity to be heard, hat service of counsel shall be at 
the parent(s) expense in 
ability to pay. 

hole or in part depending on their 

(b) Parent(s) and Gu When the parent(s) or 
guardian cannot~afford to counsel the parent(s) and 
guardian are entitled to epresentation by counsel appointed 
by the court at public However, the court may 
order, after giving the a reasonable opportunity 
to be heard, that the parent(s)' counsel shall be 
at the parent(s)' 
their ability to pay. 

in whole or in part depending on 

(~1 Indian Custodian. When the Indian custodian 
cannot afford to retain counsel the Indian custodian is 
entitled to representation by counsel appointed by the court 
at public expense. The court may notify the Secretary of 
the Interior who shall pay reasonable fees and expenses 
pursuant to the Indian Child Welfare Act, 25 USCA, Section 
1912(b). 

13 



RULE 4131. PRIVACY 

Rule 43.01. Attendance at Hearings 

Only the following may atLend hearings: 
I 

(a) the child, 
child, and 

ian ad litem and counsel for the 

(b) the parent(s), 
counsel, guardian ad lite 

nd guardian of the child and their 
and custodian of the child, and 

(c) the spouse of the child, and 

(d) the county welfare board and county attorney, and 

(e) the petitioner al! 
petitioner has the right t 
39.05, and 

(f) persons requested 
participate or by the tour 
the court, and 

(g) persons authori.zE 
conditions as the court IE 

(h) persons authorize 
conditions as the court ma 

(i) the Indian custcg 

Cj) a representative? 

RULE 44, 

Rule 44.02. PROCEDURE. 

Subd. 1. Generally. summc 
mail or by personal service. 

Subd. 2. Discretioary Ser\ 
may require the service of sumn 
service. 

At any hearing the court n 
of a future hearing by a court 
Subd. 3. 

d 
0 

I1 t : 
i 

d 
Y 

petitioner's counsel when the 
participate pursuant to Rule 

by a person with the right to 
y attorney who are approved by 

by the court under such 
approve, and 

by statute under such 
approve, and 

an, and 

E the Indian Child's tribe. 

NOTICE 

3 or notice may be served by 

:e. At any time the court 
1s or notice to be by personal 

! provide notice to those present 
:der pursuant to Rule 44.02, 

4 



. . ’ I 

Except for a child who ha reached twelve (12) years of age, 
a person properly served under these rules who does not attend 
the hearing for which notice given or who was not served 
pursuant to Rule 44.02, Subd. need not be served notice of 
future hearings in the matter 
in writing or on the record. 

that person requests notice 
that person may be served 

at the court's discretion. 

Subd, 3. Minimum Required/Initial Service. , 
(a) Child and Person 

! 

s) with Custody or Control. 
The court shall issue and cause a summons to be served by 
personal service to the p rson(s.1 with custody or control of 
the child and to the chil who has reached twelve (12) years 
of age. 

(b) Child's Counsel, County Attorney, Parent(s), 
Guardian, Indian Custodian, Custodian and Spouse, and Their 
Counsel. The court, unless it finds that notice would be 
ineffectual and it would be in the interest of the child to 
proceed without notice, shall issue and cause notice to be 
served to the persons with the right to participate and the 
child's custodian not served pursuant to Rule 44.01, Subd. 
3(A), their counsel and guardian ad litem, the child's 
spouse, the child's Indian custodian and the county attorney. 

of the notice to the tribe shall 
be served on all other p 

Subd. 4. Execution of Per onal Service. 
notice by personal service sha 
authorized to serve process 
Subd.2 and Rule 4.02 of the Mi i 

The summons or 
1 be served by any person 

pu suant to Minn. Stat. 260.141, 
nesota Rules of Civil Procedure. 

law. If personal service cannl 
of the summons or notice may :bt 
whom it is directed outside thl 

Subd. 5. Place of Servic'e The summons or notice may be 
served at any place within thle tate except where prohibited by 

be made within the state a copy 
personally served on a person to 
state. 

Subd. 6. Manner of Serv 

(A) Personal Serv.L 
be served on the person t 
a copy to that person per 
person's dwelling house o 
person of suitable age an 

ice 

ce 
Q 1 
so1 
L'l 

d t 

(B) Service by Mail. 

8. 

The summons or notice shall 
ihorn it is directed by delivering 
nally or by leaving it at the 
usual place of abode with some 
discretion residing therein. 

Initial service by mail to 
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satisfy Rule 44.02, Subd. 3(B) shall be by certified mail 
to the last known address. 

a 

All other service by mail shall 
be ordinary mail to the ast known address unless certified 
mail to the last known atd ress is ordered by the court. 

Subd. 7. Timing. 

(a) Juvenile Protect 
Parental Rights Matters, 
service and summons or no 
person to whom it is dire ted 
hearing to which it relat s 

scheduled time if the su 
/ 

on Matters Except Termination of 
Summons or notice by personal 
ice by mail shall be served on the 

sufficiently in advance of the 
to afford the person a 

reasonable opportunity to prepare for the hearing. At the 
request of counsel the he ring shall not be held at the 

ons or notice has been served less 
than three (3) days befor the hearing. 

If personal service is ma e outside the state, it shall be 
made at least five (5) da s before the date fixed for the 

{ hearing to which the summ ns or notice relates. 

If service is made by mai a copy of the summons or notice 
shall be sent at least (5) days before the time of 
hearing or fifteen (15) before the hearing if mailed to 
addresses outside the 

(b) Termination of IP rental Rights Matters. Summons 
or notice,by personal se:r ice or mail shall be made at least 
ten (10) days before the a ,ay of the hearing. 

In addition to the 
initial service by 
termination of 
publication as 
weeks before 
least ten (10) 

and these rules, 
for a hearing for 

also require 
Minn. Stat. 654.11 for three (3) 

the last publication being at 
the hearing. 

(c) Juvenile Protection Matters Involvinq Indian 
Child&.-No juvenile protection matter involvinq an 
Indian child shall be held until at least ten days after 
receipt of notice by the parent or Indian custodian and the 
tribe, provided that the parent or Indian custodian, or the 
tribe, shall, upon request, be granted up to twenty 
additional days to prepare for the proceeding. 

Subd. 8, Proof of Service1 
I 

(A) Personal Service!./ On or before the date set 
for appearance, who served a summons or notice by 
personal service shall a written statement with the 
court showing: 

1 .6 



(i) that the dummons or notice was served, and 

(ii) the perso to whom the summons or notice was 
served, a d q 

(iii)the date nd place of service. 

(B) Service by MailL. 

r 

On or before the date set for 
appearance, the person wh 
mail shall file a written 

served a summons or notice by 
statement with the court showing: 

(i) the name the person to whom the summons or 
notice wit 

(ii) t9-1; date summons or notice was mailed, 

(iiijwhether t summons or notice was sent by 
certified1 

Rule 44.03. Content of Summo 

Any summons or notice sh 1 contain or have attached: 

(a) a copy of the p rt order, motion, 
affidavit or other legal. not previously provided, 
necessary to provide not by Rule 44.02, and 

(b) a statement of e time and place of the hearing, 
and 

I 
(c) a statement desc 

and the possible conseque ce of the hearing that custody of 
the child may be removed 
custodian and placed with 1 

ibing the purpose of the hearing 

rom the parent(s) or legal 
another, and 

(d) a statement of explaining the right to 
counsel, and 

I 

(e) a statement that i 
(i) even with : 

the notice 
be conduct 
on the pet: 

(ii) further in: 
place of si 
obtained .fr 
writing, ai 

(f) such other matte: 

t:ai 
01 

zd 
i.ti 

i . 

ilure to appear in response to 
Y summons the hearing may still 
and appropriate relief granted 

ion, and 

:mation concerning the date and 
sequent hearings, if any, may be 
n the court by a request, in 

as the court may direct. 
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In the case of an Indian child the notice shall include the 
following additional informatipn: - 

(a) the name of the Indian child; 

(b) the Indian Childi's tribal affiliation; 

(~1 the name of the petitioner and the name and address 
of the petitioner's attorn{= 

(e) the location,mailing address and telephone number 
of the-court; 

(f) a statement of the right of the parents or Indian 
custodTans or the Indian child's tribe to petition the court 
to transfer the proceedings to the Indian child's tribal 
court. 

3 notice to the tribe that since 

anyone who does not need the information in order to 
exercise the tribe's right under the Indian Child Welfare 

RULE 51. IMMRDIATE CUSTODY 

Rule 51.02. Contents of Order'for Immediate Custody. 

An order for immediate cu$t:ody shall be signed by a judge 
and shall: 

(a) order the child to be brought immediately before 
the court or the child to'be taken to a placement facility 
designated by the court to be placed pursuant to Minn. Stat. 
260.173, pending a hearing pursuant to Rule 52 and 

(b) state the name and address of the child, or if 
unknown designate the child by any name or description by 
which the child can be identified with reasonable certainty, 
and 

(c) state the age and sex of the child, if the age of 
the child is unknown,that the child is believed to be of an 
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age subject to the jurisd!i(ztion of the court, and 

(d) state the reasonis why the child is being taken into 
custody as set forth in Riu.Le 51.01, and 

(e) where applicable,, state the reasons for a 
limitation on the time or Ylocation of the execution of the 
order, and 

(f) state the date when issued, and the county and 
court where issued. 

Rule 51.04. Emergency Removal b:f an Indian Child. 

Subd. 1. Upon the emergebcy removal of an Indian child the 
agency responsible for the rembval action shall immediately make 
inquiry as to the residence an@ domicile of the child. 

Subd. 2. The petition fok an Order for Immediate Removal 
shall be accompanied by an affidavit containing the following 
information: 

(5) the name, age and last known address of the child; 

(b) the name and address of the child's parents and 
Indian custodians, if anyC If such persons are unknown, a 
detailed explanation of what efforts have been made to 
locate them shall be included; 

(c) facts necessary to detemine the residence and 
domicile of the Indian child and whether either the 
residence or the I domicile; is on an Indian r,gsecv_at&on. If --"--- 
either the residence or domicile is believed to be on an 
Indian reservation the name of the reservation shall be 
stated; 

the tribal affiliation of the child and of the 

(e) a specific and detailed account of the 
circumstances that lead the agency responsible for the 
emergency removal of the child to take action; 

(f) if the child is believed to reside or be 
domiciled on a reservation where the tribe exercises 
exclusive jurisdiction over* child custody matters, a 
statement of efforts thathave been made and are being made 
to transfer the child to the tribe's jurisdiction. 



(9) a statement of the specific actions that have 
been taken to assist the parents or Indian custodians so the 
child may safely be returned to their custody. 

Subd. 3. No order for immediate custody shall issue absent a 
finding that immediate custody,is necessary to prevent imminent 
physical damaqe or harm to the child. 

.S - 

on 

Subd. 4. If the Indian child is not restored to the parents Subd. 4. If the Indian child is not restored to the parent 
or Indian custodian or jurisdiction is not transferred to the or Indian custodian or jurisdiction is not transferred to the 
tribe, the aqency responsible for the child's removal must tribe, the aqency responsible for the child's removal must 
promptly commence a state court proceedinq for foster care 
placement. If the child resided or is domiciled on a reservation 
where the tribe has exclusive jurisdiction over child custody 
matters, such placement must terminate as soon as the imminent 
physical damaqe or harm to theichild which resulted in the 
emergency removal no lonqer exists or as soon as the tribe emergency removal no lonqer exists or as soon as the tribe 
exercises exercises jurisdiction over the case, whichever is earlier. jurisdiction over the case, whichever is earlier. 

RULE 52. PREHEARING PLACEMENT(DETENTION) 

.Rule 52.02. Reports 

Subd.1. Report by Detaini#q Officer. Any report 
required by Minn. Stat. 260.171, Subd. 5 shall be filed with the 
court on or before the court day following placement of the child 
and the report shall include at least: 

(~1 the name, age an8 last known address of the child, 
and 

(b) the time the child was 

(~1 the time the child was 
to the placement facility, and 

taken into custody, and 

delivered for transporation 

(d) a specific and detailed account of the reason why 
the chTld has been placed, and 

(~1 a statement that the child, the child's parent(s) 
and the child's Indian cu$t,odian have received the advisory 
required by Minn. Stat. 260.171, Subd. 4, or the reasons why 
the advisory has not been rrLade, and 

(f> if disclosure of the location of the placement has 
not been made because there is reason to believe that the 
child's health and welfare would be immediately endangered, 
reasons to support the non-closure. 

In the case of an Indian ch,ild the report shall include the 
followinq additional information* 1. 
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(a) the name and address of the child's parent(s), 
guard=, and Indian custodian. If such pesons are unknown 
a detailed explanation of what efforts have been made to 
locate them shall be included, and 

(b) the tribal affiliation of the child and of the 
parenKand/or Indian custodians, and 

(cl facts necessary.t.0 determine the residence and the 
domicile of the Indian child and whether either the 
residence or domicile is on an Indian reservation, and 

(d) if the child is believed to reside or be domiciled 
on a reservation where the tribe exercises exclusive 
jurisdiction over child custody matters, a statement of 
efforts that have been ma&? and are being made to transfer 
the child to the tribe's jurisdiction, and 

(e) a statement of tble specific actions that have been 
taken% assist the parents or Indian custodians so the 
child may safely be returned to their custody, and 

(f) a statement of th.e specific actions that have been 
,ild is placed in the least 
lrdance with the placement 

preferences of Rule 62. 

Subd. 2 Report by Supervisor of Placement Facility. Any 
report required by Minn. Stat. 260.171, Subd. Gshall be filed 
with the court on or before the court day following placement. 
The report shall include, at least, acknowledgement or receipt of 
the child and state the time the child arrived at the placement 
facility. 

RULE 53. PETITION 

Rule 53.02. Contents 

Every petition filed with the court in a juvenile protection 
matter shall contain: 

(a) a statement that the child is the subject of a 
juvenile protection matter 'and a simple, concise and direct 
statement of facts in support of the petition, and 

(b) the name, date of birth, residence and post office 
address of the child, and 

(cl the names, residences and post office addresses of 
the child's parent(s) when known, and 



, 
, 
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(d) the name, residence and post office address of the 
child's guardian if there is one, of the person having 
custody or control of the child, or of the nearest known 
relative if no parent or guardian can be found, and 

(e) the name, residence and post office address of the 
spouse of the child, and 

(f) a citation of the subdivision(s) of Minn. Stat. 
260.015, 257.071 or 260.223. on which the petition is based, 
together with a recitation of the relevant portion of the 

subdivision(s). 

In the case of an Indian child the petition shall include 
the followins additional information: 

(a) a detailed statement of the specific efforts that 
have been made to provideiremedial services and 
rehabilitative programs designed to prevent the break up of 
the Indian family, and 

(b) a detailed state ent of the nature of the serious, 
emotional or h sical dam ce that is like1 
,-!i.: the custody 'oft~h'ee~kk?s~~e 

RULE 54. FIRST APPEARANCE 

Rule 54.03, Hearing Procedure 

Subd. 1. Initial Procedure. At the commencement of the 
hearing the court shall on the record: 

(a) verify the name, a.ge and residence of the child who 
is the subject of the matter, and 

(b) determine whether all necessary persons are 
present and identify those present for the record, and 

(cl determine whether the child and the child's 
parent(s), guardian and Indian custodian are either 
represented by counsel or waive counsel, and 

(d) inquire whetherthe child is an Indian child and, 
if so, whether the child resides or is domiciled on a 
reservation that has excl sive jurisdiction over child 
custody matters and whether the child is a ward of a tribal 
court, and 

(e) determine whether notice requirements have been 
met and if not, whether the affected persons waive notice, 
and 
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(f) if the child or the child's parent(s), guardian 
and Indian custodian appear without counsel, explain the 
right to counsel and other basic rights, and 

(g) if the child or the child's parent(s), guardian 
and Indian Custodian appea:c without counsel, explain the 
purpose of the hearing and the possible transfer of custody 
of the child from the parent(s), guardian or custodian to 
another. 

Subd. 2. Reading of Allegations of Petition. Unless 
waived by the child and the child's parents(s), guardian and 
Indian Custodian the court shall read the allegations of the 
petition and determine that the child and the child's parent(s), 
guardian and Indian Custodian understand the allegations of the 
petition, and if not, provide an explanation. 

Subd. 3. Motions. The Court shall hear any motions, 
made pursuant to Rule 49, addressed to the sufficiency of the 
petition or jurisdiction of the court without requiring any 
person to admit or deny the allegations of the petition prior to 
making a finding on the motion. 

RULE 54A TRIBAL MEMBERSHIP AND JURISDICTION 

Rule 54A.01. Determination of Tr'ibal Membership 

Subd. 1. Verification. When the Court has reason to 
believe a child involved in a juvenile protection proceedinq is 
an Indian, the court shall seek verification of the child's 
&;;is from either the Bureau of Indian Affairs or the child's 

. In a voluntary placement proceeding where a consenting 
parent evidences a desire for annonymity, the court shall make 
its inquiry in a manner that will not cause the parent's identity 
to become publcly known. 

Subd. 2. More Than One Tribe. When an Indian child is 
a member of more than one tribe z is eligible for membership in 
more than one tribe but is not ,a member of any of them, the 
court shall determine the tribe ,with which the child has the more 
significant contacts. In makinq its determination the court 
shall consider: 

(a) length of residenIce on or near the reservation of 
each tribe and frequency o;f contacts with each tribe; and 

(b) child's participation in activities of each tribe; 
and - 

(c) child's fluency in the lanquaqe of each tribe; and 
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(d) whether there has been a previous adjudication 
with respect to the child ::~y a court of one of the tribes; 
and 

(e) residence on or, :lear one of the tribes' 
reservation by the child's relatives, and 

(f) tribal membersh:i;a of custodial parent or Indian 
custod&, and 

0 interest asserted by each tribe; and 

(h) the child's self-identification. 

The court's determination, *i:ogether with the reasons for it 
shall be set out in a written document and made a part of the 
record of the proceedinq. A cppy of that document shall be sent 
to each party to the proceeding and to each person or govermental 
agency that received notice of l#:he proceedinq. 

Rule 5419.02. Determination of Jurisdiction. If the Indian 
child has previously resided o/r been domiciled on a reservation 
where the tribe exercises exclusive jurisdiction over child 
custody proceedings the court shall contact the tribal court to 
determine whether the child is a ward of the tribal court. 
Except as provided in Rule 51.041, if the child is a ward of the 
tribal court the state court proceedinqs shall be dismissed. 

If the Indian child currently resides or is domiciled on a 
reservation where the tribe exercises exclusive jurisdiction over 
child custody proceedings, the,state court proceedinqs shall be 
dismissed, except as provided in Rule 51.04. 

Rule 54A.03. Transfer to Tribal,. Court. 

Subd. 1. Requests for Trapsfer. Either parent, the Indian 
custodian or the Indian child's tribe may, orally or in writinq, 
request the court to transfer the Indian child custody proceeding 
to the tribal court of the child's tribe. If the request is made 
Orally it shall be reduced to $ritinq by the court and made a 
part of the record. A request for transfer shall be made 
promptly after receivinq notice of the proceedins. 

Subd. 2. Transfer. Upon receipt of a request to transfer 
by a parent, Indian custodian or* the Indian child's tribe, the 
court must transfer unless either parent objects to such 
transfer, the tribal court declines jurisdiction, or the court 
determines that qood cause to the contrary exists for denying the 
transfer. 

Subd. 3. Good Cause Not txp Transfer. If the court 
believes or any party asserts that good cause to the contrary 
exists, the reasons for such belief or assertion shall be stated 
in writing and made available tcr thep_arti.es who are petitioning 
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for transfer. Good cause not to transfer may exist if any of the 
followinq circumstances exists: 

(a) the proceeding was at an advanced stage when the 
petition to transfer was received and the petitioner did not 
file the petition promptly after receivinq notice of the 
hearinq, or 

(b) the Indian child is over twelve years of age and 
objects to the transfer, or 

(cl the evidence necessary to decide the case could 
not beadequately presented in the tribal court without 
undue hardship to the parties or the witnesses, or 

(d) the parents of a child over five years of age are 
not axlable and the child has had little or no contact 
with the child's tribe or members of the child's tribe. 

Socio-economic conditions,and the preceived adequacy of 
tribal or Bureau of Indian Affairs social services or judicial 
systems may not be considered irk a determination that good cause 
exists. 

The burden of establishing qood cause to the contrary shall 
be on the party opposing the transfer. 

Subd. 4. Tribal-State Agq+znents. Where Minnesota has 
entered into an,agreement with,t.he Indian child's tribe regarding 
child custody jurisdiction the,crourt shall follow the provisions 
of that aqreement in determinixhq jurisdiction and effectuating 
any transfer of jurisdiction. 

RULE 55. ADMISSION OR DENIAL 

Rule 55.01. Generally. 

The child, the child's paresnt(s) and guardian, and the 
Indian Custodian may admit or deny the allegations of the 
petition or remain silent. If either the child, the child's 
parent(s) and guardian, or the,Indian custodian who are present 
at the hearing deny the allegations of the petition, remain 
silent or if the court refuses to accept an-admission, the court 
shall enter a denial of the petition. 

RULE 59. TRIALS 

Rule 59.05. Standard of Proof 

Subd. 1. Proof Required 
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To be proved at trial, allegations of the petition must be 
proved by clear and convincing evidence, except in termination of 
parental rights cases involving an Indian child. In termination 
of parental rights cases involbing an Indian child the petition 
must be proved by proof beyond: a reasonable doubt, and in such 
cases mere proof the Indian chi:Ld is neglected and in foster care 
is not sufficient. 

Subd. 2. Expert Witnesses 

Removal of an Indian child from his or her family must be 
based on competent testimony from one or more experts qualified 
to speak specifically to the issue of whether continued custody 
by the parents or Indian custodj.ans is likely to result in 
serious physical or emotional damage to the child. 

Persons with the following characteristics are most likely 
to meet the requirements for a,qualified expert witness for 
purposes of juvenile protection matters involving an Indian 
child: 

(a) A member of the Indian child's tribe who is 
recognized by the tribal community as knowledgeable in 
tribal customs as they pertain to family organization and 
childbearinq practices. 

(b) A lay expert witness having substantial experience 
in the delivery of child and family services to Indians, and 
extensive knowledqe of prevailins social and cultural 
standards and childrearina practices within the _ .- -_ . - Indian 
child's tribe. The court:cr any party may request the 
assistance of the Indian child's tribe or the Bureau of 
Indian Affairs aqency seryinq the Indian child's tribe in 
locatinq persons qualified to serve as expert witnesses. 

RULE 60. POST-+TRIAL MOTIONS 

Rule 60.04. Mistakes, Inadvertence, Excusable Neglect, Newly 
Discovered.Evidenae, Fraud, et cetera 

Upon written motion of counsel for any person with the right 
to participate or the county attorney upon such terms as are 
just, the court may relieve a person from a final judgment, order 
or proceeding and may order a new trial, open the judgment, take 
additional testimony, amend findings of fact and conclusions of 
law or make new findings and canclusions and direct entry of a 
new judgment, or grant such other relief as may be just for the 
following reasons: 

(a) mistake, inadvertlance, surprise or excusable 
neglect, or 
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(b) newly discovered evidence which by due diligence 
could not have been discovered in time to move for a new 
trial pursuant to Rule 60.01, or 

(cl fraud, misrepresentation or other misconduct of 
any person with the right to partcipate, their counsel, the 
county attorney or the guardian ad litem of the child, or 

(d) the judgment is void, or 

(e) the proceedings violated any provision of 25 
U.S.C,A, SS1911, 1912 or 1913, or 

(f) any other reason justifying relief from the 
operation of the judgment. 

The motion shall be made within a reasonable time. A motion 
under Rule 60.04 does not affect. the finding of a judgment or 
suspend its operation. 

RULE 62. DISPOSITION 
. 

Rule 62.015. Placement of Indian Children. 

Subd. 1, Placement Prefer&n,ce, In any foster care or 
preadoptive placement of an Indian child the child must be placed 
in the least restrictive setting which most approximates a 
family, in which the child's special needs may be met, and which 
is in reasonable proximity to the child's home. Preference must 
be qiven in the followinq order, absent qood cause to the 
contrary, to placement with: 

(a, A member of the Indian child's extended family; 

(b) A foster home, licensed, approved or specified by 
the Indian child's tribe, whether on or off the 
reservation; 

(c) An Indian foster home licensed or approved by an 
authorized non-Indian licensing authority; or 

(d) An institution for children approved by an Indian 
tribe= operated by an Indian organization which has a 
proqram suitable to meetthle child's needs. 

The Indian child's tribe may establish a different order of 
preference by resolution, and that order of preference shall be 
followed so long as the criterih enumerated above are met. 

Subd. 2, Good Cause to Modify Preferences. 
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For purposes of foster care, preadoptive or adoptive 
placement, a determination of qood cause not to follow the order 
of preference set out above shall be based on one or more of the 
followinq considerations: 

(a) The request of the biological parents or the child 
when the child is of sufficient aqe, or 

(b) The extraordinary physical or emotional needs of 
the child as established b :,J testimony of a qualified expert 
witness. 

(cl The unavailabiliV:y of suitable families for 
placement after a diliqent search has been completed for 
families meeting the preference criteria. 

The burden of establishing the existence of qood cause not 
to follow the order of preferepces established in Subdivison 1 
shall be on the party urginq thilt the preferences not be 
followed. 

RULE 62.03, Pre-Disposition Reports. 

Subd. 1. Investigations and Evaluations. At any time 
after the filing of a petition, the court may order upon its own 
motion, or the motion of the county attorney or counsel for a 
person with the right to particl'ipate: 

(a) an investigation of the personal and family 
histoFand environment of the child, and 

(b) medical, psychological or chemical dependency 
evaluations of the child, ilnd 

(c) in the case of gm Indian child an investigation of 
the placement preferences i%s set forth in Rule 62. 

Subd. 2. Advisory. The court shall advise the persons 
present in court that a pre-disposition investigation is being 
ordered, the nature of the eva:~tuations to be included and the 
date when the reports resulting from the investigation are to 
be filed with the court. 

Subd. 3. Filing and Inspwtion of Reports. The person 
making the report shall file the report forty-eight (48) hours 
prior to the time scheduled for the hearing and the reports shall 
be available for inspection, release to, and copying by the 
county attorney and counsel and guardian ad litem for persons 
with the right to participate. When the child or the child's 
parent(s) and guardian or Indian custodian are not represented by 
counsel, the court may limit the inspection of reports by the 
child or the child's parent(s) and guardian or Indian custodian 
but not their counsel or guardi:in ad litem if the court 
determines it is in the best interest of the child. 
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Subd. 4. Discussion of Contents of Reports. The person 
making the pre-disposition report shall discuss the contents of 
the report with the persons who have the right to participate 
unless: 

(a) the child is unable to understand the contents of 
the report, or 

(b) counsel or the guardian ad litem for a person with 
the right to participate objects to this discussion on the 
record or in a written statement filed with the court. 

Subd. 5. Discussion of Content of Report-Limitation by 
Court. The court may limit the extent of the discussion of the 
contents of the pre-disposition report with the persons who have 
the right to participate if the court finds the limitation to be 
in the best interests of the chjl.ld. The limitation may be made: 

(a) on the court's own motion, or 

(b) upon the objection of the counsel or guardian ad 
litem for a person who has the right to participate, or 

(cl on the written request of the person making the 
pre-disposition report. 

Rule 62.05, Order 

The disposition order made by the court shall contain 
written findings of fact to support the dispostion ordered and 
shall also set forth in writing the following information: 

(a) why the best interests of the child are served by 
the disposition ordered, and 

(b) what alternative dispositions were recommended to 
the court and why such recommendations were not ordered, and 

(cl in a disposition for an Indian child shall state 
specifically whether the Dlacement preferences of Rule 
62.015 were followed, and, if not, what the court found to 
be good cause for failure to follow the preference 
placement. 

RULE 64. RECORDS 

Rule 64.02. Availability of Juv,enile Court Records. 

Subd. 1. By Statute or Rule. Juvenile court records 
shall be available for inspection, copying and release as 
required by statute or these rules. 

29 



L 
. 

Subd. 2. No Order Requir 

(a) Court and Court 
recordsshall be availabl 
without a court order. 

(b) Child's Counsel 
ChildFtribe. Juvenile 
be available for inspecti 
child's counsel, guardiain 
tribe, without a court or 

(c) County Attorney 
be available for inspecti 
county attorney. However 
action taken on it for ov 
require an ex parte showi 
inspection or copying of 
in the best interest of t 
functioning of the juveni 

(d) Counsel and Gus 
Parent(s) and Guardian. J 
available for inspection! 
for the child's parent(s) 

(e) Counsel for Pet 
recordsshall be availabl 
release to counsel for a 
participate pursuant to I; 
no longer has jurisdictic 
require an ex parte showi 
copying or release of the 
the best interest of the 
functioning of the juver 

Subd. 3. Court Order Req 

(a) Person(s) with1 
Child, and Others. The cc 
records to be made availa 
disclosure or release, s'u 
court may direct, to: 

(i) a represen 
providing 
the child 

(ii) any indivi 
to assist. 
fulfilling 

d. 

Personnel. Juvenile court 
to the court and court personnel 

Guardian Ad Litem, and Indian 
ourt records of the child shall 
n, copying and release to the 
ad litem, and Indian child's 
er. 

Juvenile court records shall 
n, copying or release to the 

if the matter has not had court 
r one (1) year, the court may 
g by the county attorney that 
he court records is necessary and 
e child, public safety, or the 
e court system. 

dian Ad Litem for Child's 
venile court records shall be 
y counsel and guardian ad litem 
and guardian. 

tioner. Juvenile court 
for inspection, copying or 

etitioner who has the right to 
le 39.05. However, if the court 

over the matter the court may 
g by counsel that inspection, 
court records is necessary and in 
hild, public safety or the 
le court system. 

ired. 

ustody or Supervision of the 
rt may order juvenile court 
le for inspection, copying 
ject to such conditions as the 

ative of a state or private agency 
upervision or having custody of 
nder order of the court, or 

ual for whom such record is needed 
r to supervise the child in 
a court order, or 
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(iii) any other person having a legitimate interest 
in the chili. or in the operation of the 
court. 

(b) Public. A court order is required before any 
inspection, copying, disclosure or release to the public of 
the record of a child. Before any court order is made the 
court must find that inspection, copying disclosure or 
release is: 

(i) in the best interests of the child, or 

(ii) in the interests of public safety, or 

(iii) necessary for the functioning of the juvenile 
court system. 

The record of the child shall not be inspected, copied, 
disclosed or released to any present or prospective employer of 
the child or the military services. 

RULE 64.04. Records of adoptiqm of an Indian Child. When 
the court enters a final decree or order in any Indian child 
adoptive placement it shall provide the United States Secretary 
of the Interior with a copy of;such decree or order together with 
such other information as may be necessary to show: 

(a, the name and tribal affiliation of the child, and 

(b) the names and aadresses of the biological parents, 
and - 

(cl 
and - 

the names and addresses of the adoptive parents, 

(d) the identity of;any agency havinq files or 
information relating to such adoptive placement. 

Where the court records contain an affidavit of the 
bioloqical parent or parents that their identity remain 
confidential, the court shall include such affidavit with 
other information. 
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